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Merger Control: Its not just academic

Lidlblod(edfroma(quiringScot(s The OC prohibited, under the ‘Control of Concentration
supermarket in Zabbar

Regulations’, the proposed acquisition of Property at Scotts (Haz-
Zabbar) to operate Lidl Supermarket by Lid|

According to the OC, the acquisition would have allowed Lidl to
strengthen its position on the grocery retail market in the southern
part of Malta, defined as 15-minutes driving time away from Scotts
(Faz-Zabbar).

This Transaction would affect

“... the viability of other players in the grocery retail industry and
eroding consumer welfare because of potentially higher prices;
Diminished consumer choice; Dominance in upstream markets and;
Inferior quality of services”




Diploma in Law (Malta)

Intro: Merger Control

» What? A forward-looking approval process allowing NCAs/EU Commission to detect
(and potentially remedy or block) proposed transactions which may harm competition

Competition authorities can:

Require notification
* timing/information burden

Block deals

Require undertakings to be given
= e.g.unwind deal, divestments

Impose fines for:
= Failure to file or to reply to information requests
= Non-notification or Completion without clearance

» Why? Prevention better than cure rationale

» Where? Single-filing before the EU Commission or single/multiple filings before the
NCAs
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Why Merger Control?

* Some combinations may reduce competition in a market — usually by creating or strengthening a

===gflominant position. Therefore, the main aim of merger control is to prevent mergers leading to a
significant impediment to competition and thus depriving consumers of benefits resulting from
effective competition such as low prices, high-quality products, wide selection of goods and services,
and innovation.

 Mergers may also impede effective competition by altering the market structure in such a way that
companies on a relevant market are more likely to coordinate and raise their prices.

* Another detrimental effect to competition may be a reduction of the companies’ abilities and/or
incentives to compete which may result in higher prices or a lack of innovation.

* Therefore the most important goal of merger policy is to avoid the creation of a market structure that
would significantly facilitate coordination of market behaviour between different market players. The
focus is on the impact of mergers on future competition rather than on how competition has evolved
in the past - Whether the benefits of the combination outweigh the adverse impact of the
combination, if any

e Contrary to the ex post control of abusive market practices by dominant undertakings under Article
102 TFEU, EU ex ante merger control is designed to preclude undertakings from creating a dominant
position (among others) which might in future enable them to abuse their market power to the
detriment of consumers.




In the News...Fines for providing incorrect or

misleading information

The competition authorities do not only object to gun jumping, but also
to the provision of incorrect or misleading information during a
merger process. The Commission has imposed a EUR 110 million fine
on Facebook in this context.

By way of comparison: until that time the highest fine imposed by the
Commission for such an offence had amounted to EUR 50,000.

Facebook had allegedly provided the Commission with incorrect
information on the acquisition of WhatsApp.

During the merger process, Facebook claimed it was technically
impossible to combine user information from Facebook and WhatsApp
automatically.

However post transaction, WhatsApp announced that it would begin
sharing user information with its parent company, admitting that
personal details such as phone numbers and device information would
now be used to target advertisements and improve products on
Facebook.
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Why Merger Control (cont)?

* The assessment must take into account of likely future industry changes in order to assess
=—properly the impact of a particular transaction.

* Merger Control involves a market forecast of how competition will develop in the future.
Factors considered by the Commission include:

» Actual and potential level of competition in the market & extent of barriers to entry into
the market

» Degree of countervailing power in the market

» Likelihood that the combined parties would be able to significantly and sustainably
increase prices/profit margins

» Extent of effective competition & likely to sustain in a market
» Extent to which substitutes are available or are likely to be available in the market

» Market share of the persons or enterprise in a combination, individually and as a
combination




In the News...Commission approves acquisition of
Momondo by Priceline (M.8416) (Horizontal)

Priceline operates online travel agents and travel comparison
metasearch sites, under several brand names including
booking.com, priceline.com, and agoda.com, whilst Momondo
Group is primarily active in the operation of metasearch sites,
under the brands Cheapflights and Momondo.

The Commission's investigation found that: The companies'
metasearch activities are largely geographically complementary
in the EEA, as Priceline has limited activities in the Nordic
countries, where Momondo has a strong market position.
Conversely, in countries like Germany and Austria, Priceline's
brands have a stronger market position and Momondo is weaker.

The merged entity will be competing with several other global
meta search operators, such as Skyscanner, Trivago, TripAdvisor,
Google (through Google Hotels and Google flights), as well as by
operators of smaller, regional or national, meta search sites.

Diploma in Law (Malta)
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Overview

The EU Merger Regulation lays down the conditions under which the European Commission or the
NCAs have jurisdiction over “concentrations”. Generally concentrations with an “EU dimension” fall
to be investigated by the Commission, whereas those without an EU dimension fall to be investigated
by the NCAs in accordance with their domestic merger control rules

As an exception to this general rule: there are referral procedures under which parties can engage in
pre-notification contacts with the authorities with a view of reallocating jurisdiction between the
Commission and the NCAs

Concentrations falling under the EU Merger Regulation must in principle be notified to the
Commission and generally cannot be implemented unless and until the Commission declares the
transaction compatible with the internal market — “standstill obligation”

There are no sector-specific merger control rules at the EU level. Such legislation may, however, exist
at the national level eg., the telecoms and media sectors

Where a merger does not meet the EU Merger Regulation criteria, national merger control may apply
for those transactions that qualify for investigation under the national laws of individual Member
States. Eg., see Malta Control of Concentrations Regulations

Generally, therefore, transactions which are subject to notification to, and clearance by, the
Commission under the EU Merger Regulation are not subject to parallel merger inquiries under the
national merger control provisions of Member States
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What is the Merger legislation?

» Merger control legislation at the EU level is set out in Council Regulation (EC) 139/2004 on the control of
concentrations between undertakings (the Merger Re%ulation) and in Commission Regulation (EC) No
1033/2008 implementing the Merger Regulation (the Implementing Regulation)

> TheK have been complemented with various interpretative notices, guidelines, and best practice rules, such
as the:

* Commission consolidated jurisdictional notice
» Case Referral Notice

* Simplified Procedure Notice

* Remedies Notice

* Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings (Horizontal Merger Guidelines)

* Non-horizontal Merger Guidelines

* Ancillary Restraints Notice

» These may be found at:

http://ec.europa.eu/competition/mergers/legislation/legislation.html

» The Commission has also published "Best Practice Guidelines" which concern the relationship between case
;cjeam and {)arties/third parties during the procedure (pre-notification contacts, meetings, provision of
ocuments
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Intro: What is a Concentration?




Intro: What is a Concentration?

* Need for a Change of Control

» Right to manage company and determine business policy (positive control)
» Veto rights over key strategic business decisions (negative control)

» Majority of shareholder voting rights

» Control of board of directors

» De facto control by minority shareholder

» Dispersed remaining shareholders

» Historical voting patterns indicate majority at general meetings

* Joint Ventures
» Joint Control & “Fully Functioning”

+ Filing thresholds set out in merger control legislation must be met

= Filing thresholds vary across jurisdictions, but are generally based on:
» Turnover

» Market shares or shares of supply

» Asset value/Transaction value

Diploma in Law (Malta)




The Substance: Forms of “Concentrations”

Article 3 of the Merger Regulation states that:

“Definition of concentration

1. A concentration shall be deemed to arise where a change of control on a lasting
basis results from:

(a) the merger of two or more previously independent undertakings or parts of
undertakings, or

(b) the acquisition, by one or more persons already controlling at least one
undertaking, or by one or more undertakings, whether by purchase of securities or
assets, by contract or by any other means, of direct or indirect control of the whole
or parts of one or more other undertakings.

4. The creation of a joint venture performing on a lasting basis all the functions of an
autonomous economic entity shall constitute a concentration within the meaning of
paragraph 1(b).”

Diploma in Law (Malta)
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Forms of “Concentrations”

M&As may be divided into three types:

* Horizontal merger: It happens when both companies are in the same line of business, which
means they are usually competitors. Example: Disney bought LucasFilm. Both companies
were involved in production of film, TV shows

* Vertical merger: This happens when two companies are in the same line of production, but
stage of production is different. Example: Microsoft bought Nokia to support its software and
provide hardware necessary for the smartphone

* Conglomerate merger: This happens when the two companies are in totally different line of
business. This kind of merger mostly takes place in order to diversify and spread the risks, in
case the current business stops yielding adequate returds. Example: Samsung — the
electronics giant also makes military hardware, apartments, ships — it also operates a Korean
amusement park!
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Mergers = at least two previously independent undertakings amalgamate into a new
undertaking (Daimler-Benz and Chrysler = Daimler Chrysler) or one undertaking is

absorbed into another (Digital Computers and Compaq whereby Compaq absorbed
Digital Computers)

EU Merger Control Rules
Change of control - Merger

A and B merge
craabon of a new sty C or absorpton of B by A




Acquisitions of (sole or joint) control = one or more undertakings acquire direct or
indirect control of the whole parts of one or more other undertakings — e.g., by

purchase of securities or assets, by contract,... (BP Amoco/Castrol by way of a public
bid for all its share capital removing Castrol from the market)

Acquisition of Sole Control

EU Merger Control Rules
C hange of control — Acguisition of de Jure exclusive control
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Control can be exercised on a legal basis or a de facto
basis

* Legal control
» Majority of shareholder voting rights

» Control of board of directors

* De facto control by minority shareholder

» Dispersed remaining shareholders

» Historical voting patterns indicate majority at general meetings

» Right to manage company and determine business policy (positive control)

» Veto rights over key strategic business decisions (negative control)
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Example: Control, legal basis or even a de facto basis

* Ameritech Corporation is a US corporation and provider of full-service communications and advanced information
services. Tele Danmark is the national provider of telecommunications services in Denmark

* Ameritech acquired shares, amounting to 34% of the share capital of Tele Danmark. A subsequent capital reduction
of the share capital of Tele Danmark would increase Ameritech’s stake to 42%.

 Ameritech was de facto able to appoint half (6) of the members of the board of Tele Danmark and to appoint the
chairman and vice-chairman, who have a casting vote.

* The parties argued that under these provisions, Ameritech would gain a de facto control over Tele Danmark, since :

» the rest of the shareholdings in Teledanmark will be widely dispersed. None of the remaining shareholders in Tele
Danmark post transaction will hold a stake in excess of 7.5%.

» in the last three years, attendance to the shareholders meetings has been below 54%, so Ameritech is expected to
control a de facto voting majority at the shareholders meeting = Change of Control (de facto) = Concentration
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Case No COMP/M.4994 -
ELECTRABEL - de Jure or de facto control?

Background

 In 2008, Electrabel, a Belgian electricity company which is part of the French group, Suez, notified to the
Commission a concentration consisting in the acquisition of de facto sole control over Compagnie Nationale du
Rhéne (“CNR”), the second largest electricity operator in France.

* One year later, the Commission found that Electrabel had actually acquired de facto sole control over CNR as from
23 December 2003 and it imposed a fine of EUR 20 million on Electrabel.

 Under the EU merger control system, a concentration with a Community dimension must be notified to the
Commission before its implementation.

* In addition, such a concentration cannot be implemented both before and after notification until it has been
declared compatible. This latter provision is also referred to as the ‘suspension obligation’ or ‘standstill obligation’
— See Article 4(1) and 7(1) of the EU Merger Regulation.

* In imposing a significant fine, the Commission sent out a clear message to the effect that violating the stag
obligation is, by its very nature, a serious infringement which undermines the effectiveness of Com
provisions on the control of concentrations.



ELECTRABEL (Cont.) Diploma in Law (Malta)

* Prior to the acquisition of shares by Electrabel in CNR, there were three main shareholder categories:
i. EDF

i. CDC

iii.  Public local entities

Shareholding

* On 23 December 2003, when Electrabel acquired from EDF a number of shares in CNR, it increased its shareholding to
approximately 50% which effectively resulted in approximately 48% of the voting rights

* The second main shareholder was Caisse des Dépots et Consignations (CDC), a French public institution, which held
29.43% of the shares and 29.80% of the voting rights

* The remaining shareholding was very dispersed, since about 20% of the shares and the voting rights were shared
between around 200 public local entities.

Management

* In addition, CNR’s Board of Directors comprised two representatives of Electrabel out of three, thereby giving
Electrabel a majority on the Board.

* This was facilitated by a shareholder agreement signed by CDC and Electrabel which provided that, inter alia, CDC and
Electrabel would vote together when appointing the representatives at the Supervisory Board and at the Board of
Directors of CNR.

* At the time, Electrabel was also the sole industrial shareholder of CNR and, as such, had taken over the central role
previously held by EDF in the operational management of CNR’s power plants and in the marketing of the electricity
produced by CNR.
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ELECTRABEL (cont)

* Therefore, although, Electrabel did not acquire de jure sole control over CNR since,
inter alia, it did not acquire a majority of the voting rights of CNR, a minority
shareholder can nevertheless acquire sole control on a de facto basis.

* The Commission considered that this is especially the case when the acquirer is
highly likely to achieve a majority at the shareholders’ meetings:

i. In accordance with the Commission’s decision-making practice, the shareholders’
meetings have to be analysed over a period of at least the past three years

ii. On the basis of the attendance rates at the shareholders’ meetings of CNR of the
preceding years and the fact that the remaining shares of CNR were widely
dispersed, Electrabel — with 48% of the voting rights - was assured of a stable
majority at the shareholders’ meeting of CNR as from December 2003
(shareholding)

iii. In addition, the Commission noted that, already from December 2003, Electrabel
had had the majority on CNR’s Board of Directors, had been the sole industrial
shareholder of CNR and, as such, had assumed the central role previously held by
EDF in CNR (management)

All these elements constituted a body of evidence showing that Electrabel’s de facto
control over CNR had been easily foreseeable in December 2003
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How is the Concept of Control defined?

* "Control" is defined as: the ability to exercise decisive influence over an undertaking. Decisive
influence on business strategy

- appointment of key personnel and management (CEO, board members)
- validation of the annual budget
- validation and modification of the business plan

- decision regarding main investments

* Means of decisive influence

- holding a majority of the voting rights at shareholders meetings and/or other management
bodies (de jure control)

- Acquisition of assets or on a contractual basis eg. Landing slots at Berlin Airport by Easyjet

- holding a minority shareholding with veto rights on strategic business decisions (de jure
control) or holding a minority shareholding granting the possibility of having a veto on
strategic business decisions due to factual elements such the number of other shareholders
and/or their low participation (de facto control)

- Economic dependence eg. Long term supply contracts eg Coca-Cola US licensing agreement
with UK bottling company
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Microsoft/Yahoo! — Acquisition of Assets on a
contractual basis COMP/M.5727

e The Commission’s decision approving Microsoft’s acquisition of Yahoo!’s Search Business (including internet
search and search advertising) contains an interesting application of the definition of a concentration under
the Merger Regulation.

* Microsoft and Yahoo entered into a License Agreement and a Search and Advertising Services and Sales
Agreement (therefore no acquisition of shares/merger/ JV).

* Microsoft (i) will acquire a 10 year exclusive license to Yahoo!’s core search technologies and will have the
right to integrate these technologies into its own web search platform. In addition, Microsoft (ii) agreed to
hire more than 400 Yahoo! employees.

* Yahoo! will exclusively use Microsoft’s search engines on Yahoo!’s sites, even though Yahoo! retains the
right to design the user experience when presenting internet search results received from Microsoft.

* The Agreements do not cover any other aspect of the companies’ businesses, so each company’s web
properties and products, email, instant messaging and display advertising will remain separate.

* Given that the business transferred is not incorporated, the Commission needed to investigate whether the
agreement gives rise to a concentration, in that (i) the transferred assets constitute a business with a
market presence to which a turnover can be attributed and (ii) there is a change of control over these
assets on a lasting basis.
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Microsoft/Yahoo! — the concept of a Concentration

* First, even though Microsoft does not acquire ownership over Yahoo!’s search
technology, the Commission considered that a 10-year license is sufficient to be
considered a transfer of assets, especially since the license is exclusive as to Yahoo!
as well, in that Yahoo! will not be able to use its technology to operate a separate
search business.

e Second, the facts that Microsoft will hire 400 Yahoo! employees and that all Yahoo!
customers will be migrated to Microsoft further contribute to the Commission’s
conclusion that the agreements constitute a transfer of a business.

* Last, the business generates revenues which will now accrue to Microsoft, given
that Yahoo! will be contractually obliged to exit the search and advertising markets.

* The 10-year duration of the agreements was considered sufficient to be considered
a transfer on a lasting basis, given the relevant markets characterized by rapid
technological developments and the fact that early termination of the agreements
seem unlikely to occur.

The Commission concluded that as a result, Yahoo! is de facto definitively divesting
its ability to compete in internet search and search advertising.
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Specific Operations which are NOT a Concentration

* The Merger Regulation excludes the following categories of transactions
from its application:

Certain acquisitions of securities by banks and other financial institutions
on a temporary basis (less than one year);

Certain acquisitions of assets by a liquidator or other office-holder in the
context of insolvency proceedings;

Certain acquisitions by financial holding companies (that is, companies
which hold shares for investment purposes only) (Article 3(5), Merger
Regulation); and

Intra-group restructurings (as there is no change of control between two
separate undertakings, as defined in the Merger Regulation)
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The Standstill Obligation - Jumping the Gun

* There is a strict prohibition under the EUMR on putting a notifiable merger into effect
before notification, and (subject to limited exceptions) completion cannot take place until
the EC has issued a clearance decision. (known as "jumping the gun").

 The EC may, in exceptional circumstances, waive the requirement to suspend completion
(for example, in case of the risk of imminent financial failure of the target company where
the acquisition does not raise any material competition concerns) but such derogations
from the suspensory period are rare and will not be given for reasons of "commercial
convenience" (such as a desire to complete by a certain date for accounting reasons)

* In public bids, it is also possible to acquire the relevant shares prior to the grant of a
clearance decision, provided that the transaction is notified to the EC without delay and the
acquirer does not exercise the voting rights attaching to those shares until clearance has
been obtained. These provisions are used primarily in jurisdictions (such as France) where a
public bid cannot be made on a conditional basis.




Legislative provisions: standstill obligation
and notification requirement

e Concentrations that fall within the EU Merger Regulation must be notified to the
Commission before their implementation and following either:

i. Conclusion of the agreement.
ii. The announcement of the public bid.

iii. The acquisition of a controlling interest.

(Article 4(1).) - This is referred to as the notification requirement.

« Where a concentration meets the thresholds for notification under the Merger
Regulation that concentration "shall not be implemented either before its
notification or until it has been declared compatible with the [internal] market”

(Article 7(1)). This is referred to as the standstill obligation.

Diploma in Law (Malta)



https://uk.practicallaw.thomsonreuters.com/1-505-5548?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=577f8d6e44984831bb6c41faefe835b4

Legislative provisions: standstill obligation  Piplomainlaw (Malta)
and notification requirement

* The notification requirement and the standstill obligation are considered
cornerstones of the EU merger control system. They enable the Commission to carry
out ex ante control of all concentrations with an EU dimension and allow for the
maintenance of the existing competitive conditions until the Commission is able to
assess the effect of the transaction.

* The distinction between cases imposing gun-jumping fines for failure to notify and
those breaching the standstill obligation is not always clear. However, the ECJ has
confirmed that Articles 4(1) and 7(1) are two distinct obligations that operate
independently of each other, even though the breach of the former automatically
results in an infringement of the latter (although the converse is not true) (Marine
Harvest ASA v European Commission (Case C-10/18) EU:C:2020:149).

e The Commission can impose separate fines for breaches of the notification
requirement and standstill obligation as the principle of concurrent offences applies
only to the protection against the same conduct being assessed in repeat
proceedings. The ECJ held that there was no "double punishment" inconsistent with
the ne bis in idem principle of Article 50 of the Charter of Fundamental Rights of the
European Union and with Article 4 of Additional Protocol No 7 to the European
Convention on Human Rights.



https://uk.practicallaw.thomsonreuters.com/D-104-7552?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=577f8d6e44984831bb6c41faefe835b4

Legislative provisions: standstill obligation  Pirlomainlaw (Malta)
and notification requirement

* Practice also makes it clear that parties should request from the Commission a
derogation from the standstill obligation under Article 7(3) if they want to partially
implement a notified transaction (Altice Europe NV v European Commission
(T-425/18), ECLI:EU:T:2021:607).

* In Altice, the Commission concluded that Altice infringed both Articles 4(1) and 7(1)
of the Merger Regulation, finding that Altice had acquired legal rights under a sale
and purchase agreement, signed in December 2014, before the notification (in
February 2015) and clearance of the merger under the Merger Regulation.

* These pre-closing rights gave Altice the possibility to exercise decisive influence over
PT Portugal, for example, by granting Altice veto rights over decisions concerning PT
Portugal's ordinary business. In certain cases, Altice actually exercised decisive
influence over aspects of PT Portugal's business, for example, by giving PT Portugal
instructions on how to carry out a marketing campaign and by seeking and receiving
detailed, commercially sensitive information about PT Portugal outside the
framework of any confidentiality agreement.



https://uk.practicallaw.thomsonreuters.com/D-106-2767?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=577f8d6e44984831bb6c41faefe835b4

Gun Jumping — Breach of Notification and
Stand-still Obligation

In April 2018, the EC imposed a gun-jumping fine of €124.5 million on the telecoms
company Altice in relation to its acquisition of a telecoms operator, PT Portugal

* In her May 2017 speech on “Competition and the Rule of Law,” Commissioner
Vestager said that if merging parties “jump the gun, we take that very seriously
indeed,” because “otherwise, the harm to competition could already be done,
before we have the chance to intervene.”

* Rights granted in the transaction agreement allowed Altice to veto decisions and
intervene in the target’s business beyond what was necessary to preserve value,
giving it the possibility to exercise decisive influence over PT Portugal. In particular,
Altice’s approval were both wide-ranging and operational in nature relating to:

i. the appointment of senior management;
ii. the target’s pricing policies and standard offer prices; and

iii. the entering into a number of contracts which, due to the low qualifying monetary
thresholds, captured many contracts relating to the ordinary course of PT s business.
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But...Are preparatory acts by the merging  Plomaintaw(Makta)
firms prohibited?

Acquisition by EY's int. network of KPMG Denmark

i On 18 November 2013, the two auditing firms entered into a
merger agreement and began pre-notification discussions with
the Danish NCA. The transaction was notified on 7 February
2014 and approved in May.

ii. In accordance with the merger agreement, immediately after
its signature, KPMG Denmark gave notice to KPMG Int. to
terminate their cooperation agreement with effect from 30
September 2014. The Danish NCA decided that KPMG
Denmark’s termination of the cooperation agreement
constituted a premature implementation of the merger
because this was a step to implement their merger before it
was approved.

iii. According to the ECJ, a transaction has been implemented
when there is a change in control of the target business. If a
change in control takes place before the transaction is
approved, the merging parties have “jumped the gun” on the
prohibition on implementing the deal and are likely to be
subject to a fine.




Acquisition by EY's int. network of KPMG Denmark

The ECJ found that the termination of the cooperation agreement
did not result in a change in control, despite the effects that the
termination may have had on the market.

Two facts regarding the co-operation agreement were particularly
relevant:

First, the co-operation agreement did not give KPMG
International control or decisive influence over KPMG Denmark.
While the co-operation agreement gave KPMG Denmark the
exclusive right to be part of the KPMG International network
and to use the trade marks of KPMG, it was structurally
separate both before and after notice of termination of the co-
operation agreement.

Second, EY did not gain any control of or influence over KPMG
Denmark as a result of the termination of the co-operation
agreement. The ECJ found that the termination of the
cooperation agreement did not result in a change in control,
despite the effects that the termination may have had on the
market. The termination was likely an ancillary and
preparatory measure for the transaction and not its
implementation

Diploma in Law (Malta)
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Introducing JVs from a Merger Control
Perspective

A. Two or more parties combine their resources to bid for the award of a contract to construct an infrastructure
project. This may be an endeavour limited in time to the construction period, with usually no co-operation
between the parties beyond the project itself. Though the parties may describe it as a joint venture, it will not be

regarded as a full-function joint venture under the EU merger control rules

B. Two or more parties combine to undertake joint research and agree how they will respectively exploit the
results. Although this type of arrangement may not take the form of a full-function joint venture for the
purposes of the Merger Regulation Article 101 may apply to arrangements (EU Collaborative agreements)

C. Two or more parties combine to pool their activities in a particular field, often creating a new, jointly-owned
corporate vehicle for the purpose, with its own management and access to sufficient resources (finance, staff,

assets and so on) to enable it to conduct its activities on a lasting basis. This is known as a full-function JV, an
will be assessed under the EU merger control rules if it has an “EU dimension”
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Joint Control

» Equal share of voting rights, no casting vote

» Equal board representation, no casting vote

» Veto over strategic commercial decisions, such as:
= Adoption of budget or business plan

= Appointment of senior management

= Major investments

» Will minority shareholders act together and thereby exercise control?
= Shareholders agreement

= Strong common interest




Forms of Concentrations

» The creation of a “full-function” joint venture is also considered as a concentration
(KIA — FIAT — OPEL = Cars International)

EU Merger Control Rules
Change of control - Acquisition of de jure joint control
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Key Issues: Concept of Joint Control

Definition of Joint Control:

* The Notice states that "joint control" exists when two or more undertakings have the possibility of exercising decisive
influence over another undertaking: the joint venture. The essential feature of joint control is the possibility of a
deadlock arising from the power of two or more parent companies to veto proposed strategic decisions, which
effectively requires them to reach a common understanding in determining the commercial policy of the joint venture.

* |If this situation does not exist, and instead one parent company can effectively take all the major decisions by itself,
there is no joint control.

» The most straightforward example of joint control is where there are two participants with equal voting rights in the
joint venture. In this situation, each participant exercises decisive influence over the joint venture, as the consent of
both is required for any decisions to be taken (for example, CVC/Permira/AA (Case COMP/M.3517, 27 August 2004)).

» Joint control may also arise where the joint venture partners do not enjoy equal shareholdings, but decision-making is
by majority voting. In Alba/Beko/Grundig, for example, all decisions had to be taken by majority voting pursuant to the
shareholders agreement of the joint venture's partners. In practice, however, no decision could be taken without
agreement between the board representatives of the joint venture's partners. In these circumstances, the Commission
found that both parents had the possibility to exercise decisive influence over the joint venture, and so had joint
control (Case COMP/M.3381, 29 April 2004).



Concept of Joint Control

Concentration — Joint Control:

» In Case No COMP/M.5781 — Total Holdings Europe SAS/ ERG SPA/ JV: ERG held 51% and Total
held 49% respectively. Pursuant to the shareholders agreement each shareholder would
appoint respectively 3 members of the Board of Directors where decisions were validly taken
with the affirmative vote of at least 4 Directors out of 6. A majority of 5 Directors would be
instead required for the adoption of resolutions on reserved matters such as those relating to
the approval of the business plan, budget etc.

» In Case No COMP/M.5936 — EADS DS/ ATLAS/ JV: EADS DS and Atlas held respectively 60 % and
40% of the shares in NewCo. Atlas would have additional rights which would allow Atlas to
veto decisions on the strategic commercial behaviour of NewCo. Firstly, both EADS DS and
Atlas would have the right to appoint senior management of NewCo. Secondly, a catalogue of
decisions, among which approvals of the annual budget and the business plan, has to be
unanimously approved by EADS DS and Atlas in the shareholders’ meeting.
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Case No COMP/M.5332 - ERICSSON / STM / JV

Ericsson STM
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telec technology of products
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Key Issues: Concept of Fully Functioning

As mentioned above, in order to_qualif¥ as a concentration a joint venture must perform
"on a lasting basis all the functions of an autonomous economic entity" (Article 3(4),
Merger Regulation).

A joint venture which satisfies these requirements is referred to as a "full-function" joint
venture. This is the case regardless of whether the joint venture is a wholly new
operation or whether it is formed from assets that the parents previously owned
separately.

According to the Commission's Consolidated Jurisdictional Notice (the Notice), a joint
venture will be full-function if it performs the functions normally carried out by an
undertaking operating on the same market in which the joint venture operates. To
achieve this, a joint venture must:

Have management dedicated to its day-to-day operations and access to sufficient
resources: assets, personnel and financial resources in order to operate its business
activity independently;

Have the ability to conduct its own commercial policy,
Have activities that go beyond one specific function for the parents.

Have no significant purchase or supply agreements between it and its parents which
would undermine its independent character; and

Be of a sufficiently long duration as to bring about a lasting change in the structure of
the undertakings concerned.




C-248/16 Austria Asphalt

Is there a concentration under the merger Regulation when there is a change from sole to
joint control over an existing undertaking, only if the newly formed JV is full-function?

Background

* In 2015, Austria Asphalt and Teerag-Asdag (TA) notified a transaction to the Austrian NCA. Austria Asphalt
intended to acquire 50% of the shares in an asphalt mix plant from its sole owner, TA.

* The business of the plant was limited to supplying goods to its current parent company - and, in future, to
its two parent companies - and it does not otherwise have any significant presence on the market.

* _Notifiable concentration?

The Austrian Supreme Court had to decide whether the acquisition of joint control over the asphalt plant
required notification to the EC. It referred the matter to the ECJ for a preliminary ruling on this point.

Preliminary Reference to the CJEU

* The CJEU found that the wording of Article 3 of the Merger Regulation is unclear on the referred question.
Article 3(1)(b) EUMR states that a notifiable concentration arises where an undertaking acquires, on a
lasting basis, "direct or indirect control of the whole or parts of one or more other undertakings". Under
Article 3(4), the creation of a JV amounts to a concentration if, on a "lasting basis", it performs "all the
functions of an autonomous economic entity". The Notified Transaction concerns a lasting change in
control, seemingly falling under Article 3(1)(b). But it also relates to a JV, making it a notifiable concentration
only if it is fully functional (Article 3(4) EUMR).
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Forms of “Concentrations”

Article 3 of the Merger Regulation states that:

“Definition of concentration

(1). A concentration shall be deemed to arise where a ENE
results from:

(a) the of two or more previously independent undertakings or parts of undertakings,
or

(b) the , by one or more persons already controlling at least one undertaking, or by
one or more undertakings, whether by purchase of securities or assets, by contract or by
any other means, of direct or indirect control of the whole or parts of one or more other
undertakings.

(4). The creation of a performing on a lasting basis all the functions of an
autonomous economic entity shall constitute a concentration within the meaning of
paragraph 1(b).”
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Case C-248/16 Austria Asphalt

* The CJEU interprets the "creation of a joint venture" of Article 3(4) to mean
the creation of an undertaking controlled jointly by at least two
undertakings, irrespective of whether the undertaking to be jointly
controlled existed prior to its formation. According to the CJEU, a
distinction based on whether or not the entity existed prior to the creation
of the JV would lead to an unjustified difference in treatment.

 However, the CJEU held that the creation of a JV — regardless of whether
created as a new undertaking or formed from a previously solely-controlled
undertaking — is subject to the Commission's review only if such JV is full-
function.

* In other words, the acquisition of a controlling stake by a third party in an
existing non-full-function undertaking is not caught by the EU merger
control regime
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Key Issues: Concept of Fully Functioning

As mentioned above, in order to'qualif¥ as a concentration a joint venture must perform
"on a lasting basis all the functions of an autonomous economic entity" (Article 3(4),
Merger Regulation).

A joint venture which satisfies these requirements is referred to as a "full-function" joint
venture. This is the case regardless of whether the joint venture is a wholly new
operation or whether it is formed from assets that the parents previously owned
separately.

According to the Commission's Consolidated Jurisdictional Notice (the Notice), a joint
venture will be full-function if it performs the functions normally carried out by an
undertaking operating on the same market in which the joint venture operates. To
achieve this, a joint venture must:

Have management dedicated to its day-to-day operations and access to sufficient
resources: assets, personnel and financial resources in order to operate its business
activity independently;

Have the ability to conduct its own commercial policy,
Have activities that go beyond one specific function for the parents.

Have no significant purchase or supply agreements between it and its parents which
would undermine its independent character; and

Be of a sufficiently long duration as to bring about a lasting change in the structure of
the undertakings concerned.
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Guidance from the EC’s Decisional Practice

Beyond the criteria set out by the EC in its Notice to determine whether a JV is full-
function or not, the EC’s decisional practice provides us with useful guidance that
companies should bear in mind when creating a JV.

* The documentation establishing the JV such as agreement, shareholders’ agreement,
business plan, etc.). In RSB / Tenex (case No. IV/M.90), the EC considered that the
shareholders’ agreement clearly showed a lack of full-function character insofar as it was
written that the main purpose of the JV would be to provide services to one of the
parents.

* The economic context in which the JV operates. The EU courts have ruled that it is
appropriate to take into account the characteristics of the market on which a JV operates
in order to assess the degree of autonomy it enjoys in relation to its parent companies
(case T-87/96). In Mannesmann / Hoesch ?lcase No. IV/M.222,), the EC considered that a
JV that was dependent on its parent companies for the supply of steel could still be
considered as being full-function because vertical integration In the steel industry is
normal and, to a certain extent, necessary.

* The JV’s access to resources. The EC has made it clear that it is not necessary for a full-
function JV to actually own the resources necessary to its operation so long as they are
“accessible” to the JV (see case No. COMP/JV.19). This may for example take the form of
an exclusive access to the parent companies’ production units (see case No.
COMP/M.3506,).




Diploma in Law (Malta)

Sufficient Resources:

* A full-function joint venture must have sufficient assets, personnel and financial
resources in order to perform its business independently of its parents. It must, in
essence, be a self-sufficient entity from the operational point of view.

* An example of a case in which this requirement was found to be satisfied is
Hitachi/NECDRAM/JV (Case Comp JV/44, 3 May 2000). In this case, the Commission
considered that a joint venture, the functioning of which would be implemented in
three stages over a period of at least two years, was full-function. This was because
at the end of this period the joint venture would have established an independent
sales channel, would have exclusive use of its own brand and access to the necessary
intellectual property rights. In addition, the joint venture would have all the

necessary resources to operate as an autonomous economic entity, including assets,
staff and finances.
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Independent From Parents:

* A joint venture will not be full-function if it only takes over a specific
aspect of a parent company's business, such as R&D or production, or if
the joint venture's function is limited to the distribution of a parent
(i%gwlp)any's products (Case IV/M.58 Baxter/Nestle/Salvia, 6 February

* In Toray/Murata/Teijin, the full-functionality of the joint venture,
however, was not in issue even though the parent companies did not
transfer all aspects of their operations related to the relevant business to
the joint venture at the time of its creation. The marketing, sales and R&D
activities of the parents were transferred at once, together with the
relevant resources to carry on these activities. The parents further agreed
to transfer their manufacturing activities to the joint venture company
within one year of its incorporation. Dismissing the parent companies'
arguments that the joint venture would attain full-functionality only at a
future date when the manufacturing operations were transferred, the
Commission found that it sufficed that the joint venture's parents had
already agreed upon the principle of transferring the remaining assets
required for a full-function joint venture.
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Commercial Relationship with Parent:

* In deciding whether a joint venture is full-function, the Commission takes into
account the existence of any commercial relationship between a joint venture and its
parents, who may be important trading partners of the joint venture, either as
suppliers or as customers.

* In its Consolidated Jurisdictional Notice, the Commission accepts that the joint
venture may initially have to sell almost exclusively to its parents, or rely on
purchases from them, in order to establish itself on the market, and indicates that
this will not normally undermine the full-function status of the joint venture as long
as the trading period does not exceed three years. This three-year time limit is not,
however, set in stone and will depend on the specific conditions of the market in
question.

* For example, in Siemens/Italtel (Case IV/M.468, OJ 1995 L161/27), the Commission
accepted that all the joint venture's sales would be to a subsidiary of one of its
parents for the "foreseeable future": the joint venture was still found to be full-
function because the subsidiary was the joint venture's only potential customer, as it
had a monopoly on the market for telecommunications infrastructure in Italy.
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Have no significant purchase/supply agreements with
parents which would undermine its independent character

* In Case M.5173 STM / NXP / JV the JV obtained its raw materials, which represented up
to 85% of the manufacturing cost of the product, from the parents. The parents had a
first option to supply raw material, as long as it was on competitive market terms. The
minimum percentage to be obtained from the parents would be gradually decreased.
This notwithstanding, the JV was a full-function one, as it would have its own assembly,
testing, sales, marketing and R&D teams and it was common in the sector to source raw
materials from specialized manufacturers

* In Case M.5479 Lenza / Teva / JV the JV would have complete control over development
of current and future products and would own the IPRs. However, in the initial stage the
JV would rely on arm's length outsourcing contracts with its parents. The Decision did not
specify how long that period was. However, the Commission noted that long lead times
(6 to 8 years), high up-front investments and high risk of failure of R&D were
characteristics of this industry and that outsourcing agreements were common. Hence, it
can be inferred that it accepted a longer reliance on parents than 3 years so after the
start-up period it would be free to conduct its own recruitment policy, acquire and
develop facilities and make outsourcing agreements with the parents or third parties.
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Commercial Policy:

* A full-function joint venture must be free to determine its own commercial policy in
its own interests. The commercial policy of the joint venture must not simply
represent the commercial aspirations and needs of the parent companies. However,
the Commission recognises that it is not necessary that the joint venture enjoys full
autonomy as regards the adoption of its strategic decisions. If this were the case then
no jointly controlled undertaking could ever be considered to be full-function. It is
sufficient that the joint venture is autonomous operationally (see para 93,
Consolidated Jurisdictional Notice).

* When Carlsberg and Allied Lyons UK amalgamated their brewing and beer wholesale
activities through the creation of a 50/50 joint venture known as Carlsberg-Tetley, the
Commission found that this did not constitute a full-function joint venture, since
Carlsberg and Allied Lyons were to retain ultimate ownership of their beer brands
and would have a final say in the joint venture's commercial policy. Carlsberg-Tetley
would therefore not be an autonomous economic entity (Carlsberg/Allied Lyons
22nd Report on Competition Policy (1992)).
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Duration:

* A joint venture must be intended to operate on "a lasting basis" in order to be
full-function. Many joint ventures are established for an indefinite period and,
as such, will satisfy this requirement. Provision may be made in the joint
venture agreement for termination upon the occurrence of certain events,
such as failure of the joint venture or fundamental disagreement between
the parent companies, without affecting the full-function status of the joint
venture.

* A joint venture established for a fixed period can still be on a lasting basis
where the period is sufficiently long in order to bring about a lasting change
in the structure of the undertakings concerned or where there are provisions
for the continuation of the joint venture after the expiry of such period.

* For example, in Eastman Kodak/Sun Chemical (Case 1V/M.1042), the joint
venture was initially established for a period of only ten years, but this was
still found to be on a lasting basis as there were automatic options to renew
the agreement for further periods of five years.
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Jurisdictional Elements — “Malta Dimension”

* Concentrations must be notified in Malta where (the “undertakings concerned”):

e The combined aggregate turnover in Malta of the undertakings concerned
exceeded EUR2,329,373.40 in the preceding financial year;

AND

e Each of the undertakings concerned had a turnover in Malta equivalent to at least
10% of the combined aggregate turnover in Malta of the undertakings concerned in
the preceding financial year.

= notification is mandatory ex ante




Jurisdictional Elements — Calculating Turnover Diploma in Law (Malta)

Identify the undertakings concerned
Target - usually only that part being sold
Exclude VAT and intra-group sales

What currency is being used? Convert using ECB
rates

Geographic allocation: usually location of customer

Last financial year: adjust for post-YE acquisitions/
disposals




Jurisdictional Elements — “Malta Dimension”
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* A joint venture is the joint venture between the taxi giant UBER and the heavy
vehicle manufacturer Volvo. The joint venture goal was to produce driverless cars

The ratio of ownership is 50%-50%.

UBER Shareholders’ Volvo
agreement

JV new driverless cars

The undertakings concerned (in this example) are,
(i) UBER and (ii) Volvo. The JV is not an undertaking
in that it doesn’t have turnover and therefore it is
excluded from the turnover calculation

Uber =35 million
Volvo = 26 million
10% of 61 million = 6.1M

Notification required ex ante

Uber = 980k

Volvo = 26 million
10% of 26.98 million
=2.6 M

Notification not required
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The Transaction is Notifiable — Step Plan

* Is the merger problematic?

The substantive test: Significant Impediment to Effective Competition Test ...in particular as a result of the
creation or strengthening of a dominant position

* Theories of Harm
Unilateral effects - Reduction of direct competition between merging firms

Coordinated effects - Structural change in the market enabling/reinforcing tacit coordination between
competitors

Vertical effects - Structural change in the market enabling merged firm to foreclose/lock-out rivals

* The substantive analysis

What is/are the relevant (product and geographic) market(s)?
Do the parties’ activities overlap?

e Are anticompetitive effects likely?

Market shares

Theories of harm

Countervailing buyer power

Likelihood of market entry

Efficiencies



https://image5.slideserve.com/9336663/key-factors-in-the-substantive-analysis-l.jpg
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Case Study: Daimler, Stellantis,TotalEnergies & Automotive Cells

The Parties

Acquirer: Mercedes-Benz is an automotive original
equipment manufacturer (“OEM”) and dealer of motor
vehicles, comprising passenger cars (“PCs”) as well as
light commercial vehicles (“LCVs”) and heavy-duty
vehicles. Mercedes-Benz is part of the Daimler Group
(“Daimler”).

ACC (Target) develops, manufactures and supplies
lithium-ion (“Li-ion”) cells and modules mainly for the
automotive industry. Electric batteries are composed of
multiple modules, each consisting of a number of cells.

ACC is currently (pre-Transaction) jointly controlled by
TotalEnergies (through Saft) and Stellantis:

» Stellantis is an automotive OEM and dealer of motor
vehicles, comprising PCs as well as LCVs, under the
brands such as Alfa Romeo, Citroén, Fiat, Jeep, Lancia,
Opel, Peugeot, and Vauxhall.

e TotalEnergies is an international integrated broad
energy company active mainly in the oil and gas
sector as well as in renewable energies. Its subsidiary
Saft EV SAS (“Saft”) designs, develops, and
manufactures advanced industrial batteries for a wide
range of civil and military applications.
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Joint Control: Daimler, Stellantis, TotalEnergies & Automotive Cells

Shareholding:

Prior to the Transaction, Saft and Stellantis each hold [%] of the share capital and the
voting rights of the Target, and currently jointly control it.

The management of the Target:

The Target will remain supervised by a Board of [management of the JV] Directors.
Each of the Notifying parties will appoint [management of the JV] Directors. Some
decisions will be adopted unanimously by the Directors by reference to the Existing
SHA [management of the JV]. Such decisions will only be approved following the joint
agreement of Saft, Stellantis and Mercedes-Benz who, therefore, will jointly control
the Target.

The concentration:

Therefore, the concentration consists of the acquisition of joint control by Daimler,
Stellantis and TotalEnergies over the Target through the acquisition by Mercedes-Benz
of [share capital of the JV] of the share capital and voting rights of the Target by means
of a capital increase against subscription of new shares. Mercedes-Benz, Stellantis and
Saft will thereafter hold [share capital of the JV] % of ACC’s shares respectively.
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Full Functionality: Daimler, Stellantis, TotalEnergies & Automotive Cells

The JV will still have a market presence that goes beyond its parents’ activities

- supply agreements with both Mercedes-Benz and Stellantis cover only part of ACC’s
total capacity

- Daimler’s and Stellantis” supply agreements will represent, at least in the near- to
mid-term and by [year of production] in any event, a maximum of [percentage of
production capacity] % of ACC’s production capacity and

- at least [percentage of production capacity]% of ACC’s capacity will be used to
address the needs of other OEM

The Commission found that ACC constitutes a joint venture performing on a lasting
basis all the functions of an autonomous economic entity (so-called full function joint
venture).
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Market Definition: Daimler, Stellantis, TotalEnergies & Automotive Cells

Manufacture and supply of battery cells and modules

The majority of respondents to the market investigation confirmed the distinction
between:

- the manufacture and sale of battery cells and modules, on the one hand,
- battery packs or systems, on the other hand.

The majority of automotive customers of battery cells and modules responding to the
market investigation further confirmed that a distinction by cell technology (i.e.
between Li-ion and NiMH) is not warranted due to the marginal role that NiMH
technology plays today.

Manufacture and supply of passenger cars and light commercial vehicles

The Commission also previously considered, but ultimately left open, whether PCs
overall or each vehicle segment [(i) mini cars, (ii) small cars, (iii) medium cars (iv) large
cars, (v) executive cars, (vi) luxury cars (vii) sport cars, (viii) sport utility vehicles
(“SUVs”) and (ix) multipurpose vehicles] above should be further segmented by type
of propulsion technology between:

- vehicles with internal combustion engines (ICE) and electric vehicles (EVs)

- Within EVs, a possible further segmentation exists on the basis of technology,
between battery electric vehicles (BEVs) and hybrid electric vehicles (HEVs).
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Competitive Assessment: Daimler, Stellantis, TotalEnergies & Automotive
Cells

No Horizontal Affected Markets: Daimler and Stellantis do not manufacture or supply
cells and modules for third-party OEMs and, therefore, do not overlap on a market
with ACC’s activities.

BUT a Vertical Relationship: upstream market for the manufacture and supply of
battery cells and modules for the automotive sector using Li-ion technology, where
the Target is active, and the downstream markets for the manufacture and supply of
PCs and LCVs, where Daimler and Stellantis are active.

No Input Foreclosure: the Target will have no ability to foreclose access to ACC’s
battery cells and modules, and there would be no anticompetitive effect from any
such attempt to foreclose downstream rivals’ access to these inputs, due to:

* the Target’s low market shares and

* readily available alternative supplies from strong and established competitors in the
battery cells and modules market

* the Target will have no incentive to foreclose access to its battery cells and modules
as this would significantly reduce the Target’s revenues from third-party sales,
contrary to the commercial interests of its third shareholder.

|IE — NO SIEC — Merger approved
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Quick example Substantive Assessment:

The Relevant Market: A single national Austrian market existed for the provision of mobile
telephony services to end customers, in so far as they could be provided on both a 2G and a
3G basis.

Operator 2005 2004 2003 2002
Mobilkom [35-45] % [35-45] % [40-50]% [40-50]%
T-Mobile [20-30] % [20-30] % [20-30]% [45-35]%

Tele.ring [10-20] % [10-20] % [5-15]% [<5]%

T-Mobile/Tele.ring [30-40]% [30-40]% [30-40]% | [30-40]%
combined

ONE [15-25]% [15-25]% [15-25]% [15-25]%
H3G [<5]% [<5]% [<5]% 0%

Market shares: tele.ring’s market shares more than doubled whereas T-Mobile’s and
Mobilkom’s shares decreased significantly and ONE’s market share remained stable. The
Commission concluded that the development of the market shares indicating that tele.ring
played a very active role in the last years whereas Mobilkom, T-Mobile and ONE remained
rather passive.
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Quick example:

* The Commission Assessment

» Market share data suggested that a large proportion of customers who left T-Mobile and Mobilkom became
tele.ring’s customers. The analysis clearly indicated that tele.ring exerted the strongest competitive pressure
in the market, in particular on Mobilkom and T-Mobile.

» Therefore, limited customer switching between the merged entity and Mobilkom.

» The price _analysis showed that tele.ring was the provider offering the cheapest tariff most frequently,
followed by H3G, whereas T-Mobile, Mobilkom and ONE offered the lowest prices in considerably fewer
cases. Tele.ring was

» Unlikely that H3G would be able to discipline the competitive behaviour of the merged entity and
Mobilkom:

difficult to obtain full network coverage given the increasing difficulties to find locations for additional mobile
telephony sites in Austria due to heightened environmental concerns and planning requirements. In addition,
H3G’s limited frequency spectrum (compared to its competitors) severely limited its capacity. The
Commission therefore concluded that H3G would not have the ability to act in the future as a constraining
force for the other mobile operators in a similar way as tele.ring in the past;




Diploma in Law (Malta)

Quick example:

» Unlikely that ONE/YESSS! would be able to discipline the competitive behaviour of the merged entity and
Mobilkom.

the Commission concluded that due to its very limited services and its focus on pre-paid customers YESSS! could
not be considered to be a competitive constraint similar to tele.ring and would not be an alternative for
customers of tele.ring with its very high share of postpaid customers and its services limited to voice telephony

Despite the fact that TMobile would not be the biggest operator in terms
of market shares after the operation, the elimination of tele.ring as independent operator would
lead to non-coordinated effects and to a significant

effect on prices

The Commission Conclusion:

* both Mobilkom and Tele.ring/T-Mobile could unilaterally increase prices in the post-merger market. Due to the
elimination of the in the market, it would be likely that the transaction would produce non-
coordinated effects and SIEC. For this conclusion, the Commission referred to the Horizontal Guidelines which
state that some firms have more of an influence on the competitive process than their market shares woul
suggest. A merger involving such a firm could change the competitive dynamics in a significant a
competitive way, in particular when the market is already concentrated.
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CAMILLERI PREZIOSI



