Award in Introduction to Business Law

Sources of Employment Law and Overview of the
Employment and Industrial Relations Act — Lecture 1

Dr Ann Bugeja Dr Clyde Bonnici

Date: 16" January 2025




Age n d a Award in Introduction to Business Law

1.

2

8.

0.

10. Trade Unions and Employers Association;

11. The Industrial Tribunal,

Main Sources of Employment Law;

The EU influence;

Local case law;

Transfer of Business; .
ACENDA

Certificate of Service;

Article 42 — Conditions Less Favourable;

Enforcement;

Penalties;

Alternative Dispute Resolution,;



Main sources of employment law



Award in Introduction to Business Law

Main sources of employment law

» The Constitution of Malta: Right to work (Art. 7),
Safeguarding labour of minors (Art. 16), Protection
from forced labour (Art. 35);

 The Employment and Industrial Relations Act
(EIRA) & other Regulations;

» Wage Regulation Orders (WROs);

* Collective agreements;
« Contracts of employment;

« Company policies.
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The EU Influence

« EU directives: Major Source of Employment Law in Malta.

* ¥ o
* Equal Treatment in Employment Regulations (Council * *
Directives 76/207/EEC, 2000/78/EC, 2000/43/EC,
2002/73/EC and 2006/54/EC); b w
: : " ™ b
* Transparent and Predictable Working Conditions
Regulations (Directive (EU) 2019/1152); * r L

 Temporary Agency Workers Regulations (Directive
2008/104/EC);

« EU Regulations: Give preferential treatment to the
Employee as the weaker party in the Employment
Relationship.

* Preface to Brussels I Regulation on Jurisdiction and
Enforcement of Judgements: ‘In relation to insurance,
consumer and employment contracts, the weaker party
should be protected by rules of jurisdiction more favourable

to his interests than the general rules.’
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Local Case-Law

* The Industrial Tribunal, the First Hall of the Civil
Court, and the Court of Appeal.

» Cater for gaps in the law (lacunae), such as:

_r_
ﬁ;‘ i
» Constructive Dismissal; - :

 Disciplinary Procedure;

» Compensation for Unfair Termination.
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Local Case-Law: Constructive Dismissal

+ Carmel Mallia vs Ilona Galea et (CA) (23.10.2018): ‘Maltese
law does not give a definition of constructive dismissal. Howeuver,
the Courts and the Industrial Tribunal, in their interpretation, have

based themselves on English law to give a definition to this concept.’

*+ Carmel sive Lino Farrugia vs Alexandra Pace Hotel (FH)
(7.7.2003): ‘Resignation from employment for reasons for which
the employer is responsible is considered by interpretation as a

dismissal.’

+ For example, in Charichelon Company Ltd vs Amanda

Greaves (COM) (17.5.2016), the employee was held to have been
constructively dismissed, as the reason for her resignation were the
unfair working conditions created by the employer, namely excessive
work pressure leading to acute anxiety and regular depressive moods

in the employee.
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Local Case-Law: Disciplinary Procedure

James Buhagiar vs Jani Limited (CA) (27.06.2018): ‘Although in
Malta we do not have a code of practice or regulations about the
principle of procedural fairness before the employer fires an employee,
and this is a serious lacuna in this sector, in our jurisprudence it is
accepted that before an employee is dismissed, he is to be given an
opportunity to be heard and present his position to his employer,

irrespective of what is provided in his contract of employment.’

Maria Rosaria Farrugia vs Catherine Schembri (IT) (6.2.2024):
Even in the case of a grocery shop, before terminating an employee, the
employer is bound to issue a charge letter informing the employee of his
shortcomings and giving him an opportunity to defend the allegations

made.




The law does not provide a formula for the calculation of compensation to

be given by the Tribunal in cases of unfair dismissal.

EIRA only gives the Tribunal guidelines: it shall consider the real damages
and losses incurred by the worker, and other circumstances (ex. worker’s

age and skills as may affect his employment potential).

Judgements have established principles not envisaged by the law (i.e.

proportionality, reasonableness, motivation, etc.)

Mario Farrugia vs Signal 8 Security Services Malta Limited (CA)
(10.5.2023): ‘As is evident from the law, there is an element of
discretion in the computation of damages, however this discretion is to be
used reasonably and proportionately to the circumstances of the case,
and in each case there must be a motivated explanation of the liquidated

amount.’
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Local Case-Law: Compensation for Unfair
Termination.




Employment Relationship
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The EIRA defines “Employment” as:

...any relationship whereby one person does work or performs services for another;

"Employee”

Any person who has entered into or works under a contract of service, or a person who has
undertaken personally to execute any work or service for, and under the immediate direction and
control of another person... but excluding work or service performed in a personal capacity or as a

contractor.




Entitlements
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Every employee with a 40-hour working week is entitled to paid
annual leave of at least the equivalent in hours of 192 hours.
« Annual leave is additional to national and public holidays.

« A proportion of leave entitlement not exceeding 50%, may, by
mutual agreement, be carried over to the next calendar year.

» Accrual of annual leave continues to accrue during maternity
leave, sick leave and injury leave but not during unpaid leave.

« Leave for part-timers is pro-rated on the basis of full-time
worker entitlement.



Entitlements | Sick Leave Award in Introduction to Business Law

Leave granted to the emg]oyee without loss of pay, whenever an
empﬁoyee presents a medical certificate certifying incapacity for
work.

In terms of general provisions of law = 10 days of sick leave
unless ... a specific WRO applies.

E.g.

» Professional Offices: 20 days on full pay, 20 days on half pay
» Wholesale & Retail: 15 days on full pay, 36 days on half pay;

* Hotels and Clubs (including catering establishments within
them): 18 days on full pay;

Food Manufacture: 12 days on full pay.




Entltlements | Injury Leave Award in Introduction to Business Law

Leave entitlement if an employee suffers personal injury caused by accident arising
out of and in the course of his employment, or by any of the diseases
specified in the Social Security Act (being a disease due to the nature of his
work) not due to any contributory negligence on his part or to any contravention of

safety rules laid down by management.

Up to 1 year on full pay less the full amount of any injury benefit to which the employee
may be entitled under the Social Security Act.

In cases of contributory negligence the absence from the place of work shall be

considered as sick leave not injury leave.

Saviour Farrugia vs Korporazzjoni Enemalta (FH) (20.5.2016): employee not
entitled to injury leave — the employer provided a reasonably safe work environment,
and the cause of the injury was the result of the employee’s own negligence (i.e. failing

to take the necessary precautions that a reasonable employee would have taken).




Entltlements | Quarantine Leave Award in Introduction to Business Law

Leave to be granted to the employee without loss of wages in
such cases where the employee is legally obliged to abide by
a quarantine order confining the employee to a certain
area or to certain premises as determined by the
Superintendent of Public Health under the Public Health Act

or by any public authority under any other law.

Any period of quarantine as may be determined by the
Superintendent of Public Health or by any other public
authority.
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Entitlements | Maternity Leave

» Pregnant employees are entitled to maternity leave amounting to
an uninterrupted period of 14 weeks with full pay, which may be
extended to 18 weeks. However, for any period of leave exceeding 14
weeks, the employer will not be bound to pay any wages for such
period;

* Once an employee’s maternity leave has been availed of, such
employee has the right to resume work in the same post she was
in prior to the commencement of maternity leave or a related post,
if the former is no longer available.

» These Regulations also deal with the way in which maternity leave
is to be availed of.

I. 6 weeks immediately after the date of confinement;

II. 4 weeks before the expected date of confinement unless
otherwise agreed, in which case the remainder would be
availed of after confinement;

. Remaining balance as the employee wishes.
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Entitlements | Special Maternity Leave

« Employees who are pregnant,
breastfeeding or who have recently given
birth, who could be exposed to a risk or be
conducting work that could jeopardise
their health and safety and/or the
pregnancy/child will be entitled to
special maternity leave for as long as
such risk exists.

What should the employer do in the
case that a pregnant employee may
be exposed to risk

at work?

« Temporary adjustment of work
environment (as much as possible)/
hours of work;

* Or assign the employee to more

suitable work.



Entitlements | Adoption Leave

Applies to employees who have adopted a child — does NOT apply

where the person adopted is the natural offspring of either parent.

Consists of an uninterrupted period of 18 weeks. Similarly to
maternity leave, the first 14 weeks are paid in full, and the employer

shall not be obliged to pay for any longer period.

Commences when the child passes into the care/custody of the adoptive

parent/s by means of a judgment in the country of origin.

A single parent may avail of the full period of adoption leave.

When more than 1 parent: it may be enjoyed by the parent who is in

employment on the date of adoption of the child.

If both parents are in employment (whether with different or the same
employer), on the date of adoption, each parent is entitled to such part

of the adoption leave as they may agree in writing.

kh}
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Entitlements | Medically Assisted Procreation

Leave for Medically Assisted Procreation (SL 452.114)

Who is eligible for this: two persons who are united in marriage, civil union,
cohabitation or who have attained the age of majority and are in a stable
relationship with each other.

Eligibility: Total of 100 hours of leave, with full pay, between the prospective
parents... per process (up to 3 processes).

How are the 100hrs divided between both parents?
60 hours for the receiving parent and 40 hours for the other prospective
parent.

This also applies if only one prospective parent is in employment during the
process (same break down). If both parents are in employment (same or
different employer) leave may be enjoyed concurrently by both prospective
parents.

The employee is to notify the employer in writing of intended dates of leave.
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Entitlements | Other forms of leave

Marriage Leave 2 working days
Bereavement Leave 1 working day
Jury Services Leave As long as necessary on full pay

Urgent family Leave 15 hours with full pay

(deducted from vacation leave)

When is urgent family leave applicable?

Urgent family reasons:

* Accidents to immediate family members of the employee;

» Sudden illness of immediate family member requiring the assistance and
presence of the employee;

Presence during deaths/births of immediate family members of the employee;
No advance notice is required except where possible to give 24 hours notice.
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Work-Life Balance for Parents and Carers
Regulations
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Work-Life Balance for Parents and Carers
Regulations (S.L. 452.125)

Transposing EU Directive 2019/1158 on Work-Life Balance for Parents and
Carers and repealing Council Directive 2010/18/EU.

Transposed in Malta in July 2022.
Aim: designed to achieve equality between men and women with regard to labour
market opportunities and treatment at work, by facilitating the reconciliation of work and

family life for workers who are parents, or carers.

What are the main updates?
» paternity leave

« updates to parental leave
» carers leave

 flexible working arrangements



Paternity Leave

Leave from work for fathers or, equivalent second
parents, on the occasion of the birth or the

adoption of a child for the purposes of providing care.

« 10 working days paid leave, immediately after the
birth or adoption of the child

 Irrespective of:
* Length of service
» Marital/family status
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Award in Payroll Fundamentals

Parental Leave

Entitlement available to all employees —
birth, custody, adoption, fostering of child
until they reach 8 years of age;

12 months continuous service, whether
indefinite or definite (including successive
fixed term contracts);

Agreed dates of leave must be respected by
both parties.

Under the new law, 2 months may be
transferred form one parent to another.

Worker bound to give minimum of
2 weeks notice in writing, specifying
beginning and end of parental leave
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Parental Leave (contd.)

A period of 4 months, which is paid by the Parental leave can be postponed via
employer for a period of 2 months at the request:
sickness benefit rates, in the following
manner: » Seasonal work;
» No replacement;
(a) 50% of entitlement will be paid, where + Employment is strategic;
the child /children has / have not » Small businesses (10 persons) (alternatives may need
attained 4 years of age; to be discussed);
(b) 25% of entitlement will be paid, where » If many apply for parental leave at once;
the child / children has / have attained » Written justification to be given within 2 weeks from
the age of 4 years but has / have not request if denied;
yet attained the age of 6 years; and » Other flexible arrangements must be considered prior
(c) 25% of entitlement will be paid, where to postponement.

the child / children has / have attained
the age of 6 years but has / have not
yet attained the age of 8 years.
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Start of Parental Leave

Once the employee provides:

» Birth certificate; or

* Proof of foster placement in the case of foster parents;

» Proof of start of adoption proceedings AND proof of a positive home study report /
certified evidence that the couple have legal custody of the child.

Termination during Parental Leave

Notice of termination may be given during parental leave, in which case
parental leave is automatically suspended.




Carers’ Leave

Carer: any worker providing personal care or support to a
relative, or to a person who lives in the same household as
the worker, and who is in need of care or support for a
serious medical reason.

Relative: a worker’s son, daughter, mother, father, spouse
or, partner in civil partnership.

Consists of:

» 5 working days;

» Unpaid;

» Evidence of individual’s illness and requirement of care
and support shall be requested.
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Transparent and Predictable Working
Conditions
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Transparent and Predictable Working
Conditions (S.L. 452.126)

Ensure minimum requirements relating to working conditions applicable to every worker in the EU.
‘Directive on transparent and predictable working conditions (EU/2019/1152)’;

Replaces the Information to Employees Regulations of 2003 which had implemented the Written
Statement Directive (91/553/EEC);

Provision of information by the employer to the employee —in writing —on paper or if it can be
accessible to the worker, that it can be stored and printed and employer retains proof of transmission or
receipt, in electronic form,;

Employers must provide information to employees of the essential aspects of the
employment relationship.




Information to be provided

Timin
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« Information from (a) to (e) and (g), (k), (I) and (m) — to be provided between the

>

» This includes crucial information such as parties’ details, place of works, job description, remuneration.

o Other information mentioned —

of the first working day.

information referred to in sub-regulation

1(g) to (D

appropriate, be given in the form of a

and where

(o) may,

reference to the laws or collective

agreements governing that information.

Covers, amongst others, probation,

training, leave, termination

procedure and notice, and remuneration.
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Information to be provided
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Information to be provided
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Information to be provided
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Transparent and Predictable Working
Conditions

* Cut-off date —1st August 2022;

* 1/8/22 onwards —contracts need to comply with the
new requirements;

* Prior to this date —contracts need to comply with the

Information to Employees Regulations (now repealed)

BUT employee can make a request to receive the

additional information;
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Other provisions of the Transparent and
Predictable Working Conditions
Regulations

No condition of employment can be amended after the
commencement of employment, wunless such
modification or amendment is a result of a change in
laws, regulations or a collective agreement.

An employer may not prohibit a worker from taking up
employment with other employers, outside the work
schedule established with that employer, nor subject a
worker to adverse treatment for doing so.

However, an employer may prohibit a worker from
taking up employment with other employers on the basis
of objective grounds, such as health and safety, the
protection of business confidentiality, the
integrity of the public service or the avoidance of
conflicts of interest.
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Article 7 EIRA: Conditions of employment
to be brought to notice.

* ‘On engagement of any employee, the employer shall explain to the employee the

provisions of any recognized conditions of employment as may be applicable and shall

deliver to the employee a written statement about such conditions as may be prescribed.’

+ Ismael Sammut vs A Falzon Energy Protject Ltd (COM) (27.10.2021):

Plaintiff employee sued his former employer for the balance of his unpaid wage;

Former employer argued that the amount claimed did not constitute a wage but rather a
discretionary performance bonus which it was entitled to retain;

There was no written contract of employment between the parties;

The Court held that if what the Company is alleging was true and the sum was only a discretionary

bonus, it should have honoured its obligations at law and provided a written declaration to the
employee with the conditions of employment;

The Court held that the employer cannot use its own failure to provide information to its

advantage, and opted to believe the employee’s version of events.
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Transfer of Business

» Subsidiary Legislation 452.85

e Transfer of Business (Protection of
Employment) Regulations
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What constitutes a transfer?

 Article 38 EIRA: When a business or other undertaking is taken over, in whole or
in part, by a person (the ‘transferee’) from any employer (the ‘transferor’).

» TUPE Regulations: Article 38 EIRA and these regulations apply to any transfer of
an undertaking, business, or part of an undertaking or business, to another
employer as a result of a legal transfer or merger:

» Provided that there is a transfer within the meaning of this regulation whenever

there is a transfer of an economic entity which retains its identity, with the

objective of pursuing an economic activity;




 Article 38 EIRA provides that every employee of
the transferor shall be deemed to be an employee
of the transferee and the transferee shall take on
all of the employee’s rights and responsibilities
from the date of transfer.

- The Regulations provide that the contract of
employment _of = the previously employed

employees by the transferor, shall have effect as if #

they were done between the employee and the
transferee.

 Therefore, transferee must abide by any terms and
conditions laid out in the collective agreement on
the same_ terms as applicable to the transferor
until the date of transfer.
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Written Statement Requirement for Transfers with more than 20
employees

» This requirement applies only when the undertaking being transferred employs more
than 20 employees.

» The deadline for providing the statement is at least 15 working days before the transfer
or before the employees are directly affected by the transfer (whichever happens first).

» The statement must include the following details:
(1) Date and reason of transfer;

(2) Legal, economic and social implications for employees; and
(3) Measures to be taken concerning the employees as a result of the transfer.

* A copy of the written statement must be sent to the DIER on the same day the
employees are notified.

« If there are changes to employment conditions, there is a 7
working day consultation period from the day the employees’ representatives are
notified of the intended transfer.
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Grafe and Pohle v. Sudbrandenburger Nahverkehrs GmbH

(2020)

» This is an example of employee protection being extended beyond standard business
acquisitions and therefore is not limited to cases involving the sale or takeover of an
entire business or undertaking.

* Facts:

(1) A public passenger transport company in Germany ceased trading after being unable
to submit a viable tender.

(2) The company issued termination notices to employees.

(3) A separate company won the tender and employed the majority of the previous
company’s staff.

4) ECJ: the lack of transfer of operating resources does not
necessarily exclude the event from being classified as a “transfer
of an undertaking”.

5) Relevance: the case did not involve acquisition or sale, but the
activity was still considered a transfer under Article 1(1) of
Directive 2001/23 (Transfer of
Undertakings Directive).




Article 41 EIRA -
Certificate of Service




Award in Introduction to Business Law

« An employee whose employment is terminated may request a certificate of
service indicating the following:

(1) The duration of employment;

(2) The nature of work carried out;

(3) The reason for termination (if requested);
(4) Rate of wages paid (if requested).
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Article 42 EIRA —
Conditions Less
Favourable
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« Employers cannot impose conditions on employees which
are less favourable than those provided for in the law.

e In I1-Pulizija vs Andrew Farrugia et (CA)
(15.9.2010), the defendants were being accused of failing
to pay one of their employees.

» According to the defendants, the employee had agreed that
the first few months of her employment were going to be
restricted to training, and will therefore be unpaid.

* The Court held that according to law, ‘hours of work’ must
be remunerated, and the definition of ‘hours of work’
included training. Quoting Article 42 EIRA, the Court held
that any agreement to the contrary shall be without effect

and the law would apply.
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» An exception exists where the employer can prove that
such action is taken to avoid effecting redundancies
(the employees affected must accede to any proposed

changes).

A permit needs to be formally obtained from the DIER,

with justifications, which must be renewed every 4

weeks.




Enforcement and
Penalties
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 Inspectors have the power to:

(1)
(2)

Enter employer premises for inspections; and

Carry out any inspection necessary to ensure compliance
with the law, including interrogation of employer/employee,

and the requirements to present any books, registers or other documents as required by the
EIRA.

« Inspectors should give notice, unless it may be prejudicial.

i

’ ~ . * No person may give false answers, fail to produce required
f.

documentation, prevent persons from appearing before the inspectors,

or in any way obstruct the inspection.

F\\ -5_:..#" »y ° A fine (multa) of between €232.94 and €2,329.37 may be imposed on

any employer contravening the EIRA or other regulations.




Dispute Resolution




 Employment tribunals and courts play a vital role in
adjudicating on matters related to unfair dismissal,
discrimination, wage disputes and other violations of

labour law.

 In addition to formal legal proceedings, it is encouraged
to use mediation and alternative dispute resolution

methods to resolve employment disputes.

« Mediation provides a voluntary and confidential process
facilitated by a neutral third party to assist parties in

reaching mutually acceptable resolutions.
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Trade Unions and
Employers Associations
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Trade Unions: General

 Francis X. Sare’ vs Salvatore Cacciottolo et (FH)
(9.1.1953): A trade union is what is called a civil society,
recognised and permitted by law. Those who subscribe to it
enter into a contractual relationship with it, and are bound to
observe its statute.
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Trade Unions: Recognition

* Trade Unions are entitled to request recognition from the
employer in writing, copying the DIER.

« If the requesting union fails to supply any information
requested by DIER within 48 hours OR has less than 50% of
employees as members, the requesting union shall have no right
to be recognised, and no further requests may be made within 1
year.
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Trade Unions: Collective Bargaining

* Trade Unions recognised according to law are entitled to
request negotiations with an employer for the purpose of
entering into, or revising a collective agreement.

 The employer shall, within 30 days of
receiving the request, communicate
acceptance, and the trade union promptly
communicates a written agenda outlining the
main representations to be made in the
negotiation meetings, along with the
attendees.
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Employers Associations: The Objectives

Unite employers by fostering strong relations among members, with employee representatives, and
between members and employees, and coordinating policies and activities through collective bargaining
or consultation.

To act as a communication medium with the Government, public authorities, unions and other bodies on
industrial relations and members’ interests.

Represent members regulating employer-employee relations.

Promote negotiation/arbitration for settling industrial disputes.

To provide a platform for regular consultation on common interests.

Offer consultative services and expert guidance on employer/employee matters.
Maintain up to date statistics on wages and employment conditions.

Represent members in international organisations like ILO and International Organisation of Employers.

To promote or oppose measure affecting members.

To assist in organising employers into sector-specific groups




Industrial
Tribunal
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The Tribunal’s Functions

Industrial Disputes

Unfair Dismissals & other cases
indicated under the EIRA
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Jurisdiction

Article 30 EIRA - Industrial Tribunal competent to hear complaints
regarding:

« Discrimination;

» Breach of ‘equal pay for equal work’ principle;
« Harassment;

e Victimisation.

To be filed within 4 months.
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Jurisdiction

Article 74 EIRA:
*Trade disputes which are not resolved via amicable settlement may be
referred to the Industrial Tribunal if all the parties agree. Such referral is

requested to the Minister, who then refers the dispute to the Tribunal.

Article 75 EIRA:
« Cases of alleged unfair dismissals;

« Cases of amounts due (half remaining wages) upon premature termination of

fixed-term employment contract;

« Cases falling within the jurisdiction of the Tribunal as per the provisions of

the EIRA.
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