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1. INTRODUCTION
1.1. Purpose and structure of these Guidelines

(1 These Guiddines set out principles for the assessment of vertica agreements and concerted practices under
Article 101 of the Treaty on the Functioning of the European Union (') and Commission Regulation (BJ)
2022/720 (?). Unless dated otherwise, in these Guiddines the term ‘agreement’ aso covers concerted
practices (°).

@) By issuing these Guidelines, the Commission aimsto help undertakings conduct their own assessment of vertica
agreements under the Union’s competition rules and to facilitate the enforcement of Article 101 of the Treaty.
However, these Guidedlines should not be applied mechanically, as each agreement must be evaluated in the
light of its own facts (*). These Guiddlines are dso without prejudice to the case-law of the Generd Court and
the Court of Jugtice of the European Union (hereinafter ‘Court of JListice of the European Union’).

3) Vertica agreements may be concluded for intermediate or find goods and services. Unless stated otherwise,
these Guiddines apply to al types of goods and services, and to al levels of trade. Furthermore, unless stated
otherwise, the term ‘end user’ includes undertakings and fina consumers, namely naturd persons who are
acting for purposes which are outside their trade, business, craft or profession.

@) These Guiddines are structured as follows:

— thisfirst introductory section explains why the Commission provides guidance on vertica agreements and
the scope of that guidance. It dso explains the objectives of Artide 101 of the Treaty, how Article 101 of
the Treaty applies to vertica agreements, and the main steps in the assessment of vertica agreements under
Article 101 of the Treaty;

— the second section provides an overview of the positive and negative effects of vertica agreements.
Regulation (BJ) 2022/720, these Guiddlines, and the Commission’s enforcement policy in individua cases
arebasad on the consideration of those effects;

— thethird section deals with vertical agreementsthat generdly fal outside Article 101(1) of the Treaty. While
Regulation (BJ) 2022/720 does not apply to those agreements, it is necessary to provide guidance on the
conditions under which vertica agreements may fdl outside Article 101(1) of the Trezty;

— the fourth section provides further guidance on the scope of Regulation (BJ) 2022/720, induding
explanations on the safe harbour established by the Regulation and the definition of a verticad agreement.
That section aso contains guidance on vertical agreementsin the online platform economy, which plays an
increasingy important rolein the distribution of goods and services. That section dso explains the limits of
the application of Regulation (BJ) 2022/720, as set out in Article 2(2), (3) and (4) of the Regulation. This
includes the specific limits that apply to the exchange of information between a supplier and a buyer in
scenarios of dud distribution, pursuant to Artice 2(5) of the Regulation, and those that gpply to
agreements relating to the provison of online intermediation services where the provider of those services
has a hybrid function, pursuant to Article 2(6) of the Regulation. The fourth section aso explains how
Regulation (BJ) 2022/720 applies in cases where a vertica agreement fdls within the scope of another
block exemption regulation, as set out in Article 2(7) of the Regulation. Lastly, that section contains a
description of certain common types of distribution system, in particular those which are the subject of
specific provisonsin Artidle 4 of the Regulation relating to hardcore restrictions;

(") These Guidelines replace the Commission Guideiines on Vertica Restraints (OJC 130, 19.5.2010, p. 1).

() Commission Regulation (BU) 2022/720 of 10 May 2022 on the gpplication of Artide 101(3) of the Treaty on the Functioning of the
European Union to categories of vertica agreements and concerted practices (OJL 134, 11.5.2022, p. 4).

() Seeparagraph (51).

(*) The Commission will continue to monitor the operation of Regulation (BJ) 2022/720 and these Guideines and may revise this notice
in light of future developments.



C 248/4 Officid Jburna of the European Union 30.6.2022

— the fifth section addresses the definition of the relevant markets and the cdculation of market shares, by
reference to the Market Definition Notice (°). This is relevant because vertica agreements may only benefit
from the block exemption provided by Regulation (BJ) 2022/720 if the market shares of the undertakings
that are party to the agreement do not exceed the thresholds set out in Article 3 of Regulation (BJ)
2022/720;

— the sixth section covers the hardcore restrictions set out in Article 4 of Regulation (BJ) 2022/720 and the
excdluded redirictions set out in Artide 5 of the Regulation, including explanations as to why the
qudification as ‘hardcore’ or ‘excluded’ restriction isrelevant;

— the seventh section contains guidance on the powers of the Commission and the competition authorities of
the Member Sates (NCAS) to withdraw the benefit of Regulation (BJ) 2022/720 in individud cases,
pursuant to Articde 29 of Council Regulation (EC) No 1/2003 () and Articde 6 of Regulation
(BJ) 2022/720, as well as guidance on the power of the Commission to adopt regulations declaring that
Regulation (BJ) 2022/720 does not apply, pursuant to Article 7 of Regulation (BJ) 2022/720;

— theeighth section describes the Commission’s enforcement policy in individua cases. To that end, it explains
how vertica agresments that are not covered by Regulation (BJ) 2022/720 are assessed under Artide
101(1) and (3) of the Treaty, and provides guidance on various common types of vertica restraints.

1.2. Applicability of Article 101 of the Treaty to vertical agreements

() The objective of Article 101 of the Treaty is to ensure that undertakings do not use agreements, whether
horizonta or verticd (), to prevent, restrict or distort competition on the market to the detriment of
consumers (8). Article 101 of the Treaty dso pursues the wider objective of achieving an integrated interna
market, which enhances competition in the Union. Undertakings may not use verticd agreements to
re-establish private barriers between Member Sates where State barriers have been successfully abolished.

6) Article 101 of the Treaty applies to verticad agreements and restrictions in vertica agreements that affect trade
between Member Sates and that prevent, restrict or distort competition (). It provides a legd framework for
the assessment of vertical restraints ('°), which takes into account the distinction between anti-competitive and
pro-competitive effects. Article 101(1) of the Treaty prohibits agreements that appreciably restrict or distort
competition. However, that prohibition does not apply to agreements that fulfil the conditions of Article
101(3) of the Treaty, notably where the agreement provides sufficient benefits to outweigh its anti-competitive
effects, asindicated in the Article 101(3) Guidelines ().

() Commission Notice on the definition of the relevant market for the purposes of Community competition law (OJC 372, 9.12.1997,
p. 5) or any future Commission guidance relating to the definition of relevant market for the purposes of Union competition law
induding any guidance that might replace the Market Definition Notice.

(¢) Coundil Regulation (EC) No 1/2003 of 16 December 2002 on theimplementation of the rules on competition laid down in Artides 81
and 82 of the Treaty (OJL 1, 4.1.2003, p. 1).

(") Further guidance on the definition of ‘vertica agreement’ within the meaning of Article 1(1), point (a) of Regulation (BU) 2022/720 is
provided in section 4.2. of these Guiddines.

) Seefor example, the judgments of 21 February 1973, Eurgpemballage Corparation and Continental Can Company v Commission, Case 6/72,
BU:C:1973:22, paragraphs 25 and 26; 17 February 2011, Konkurrensierket v TdiaSonera Svaiige AB, Case C-52/09, BJ:C:2011:83,
paragraphs 20 to 24 and 18 November 2021, SA ‘Visma Enterprisg v Konkurenass padomg Case C-306/20, BU:C:2021:935, paragraph
58 (‘Case C-306/20 - Visma Enterpriss).

(°) See for example, judgments of 13 Lly 1966, Grundig-Congen and Grundig v Commision of the BEEC, Jbined Cases 56/64 and 58/64,
BU:C:1966:41; 30 Jne 1966, Sodéé Tetnique Miniee v Masthinenbau Ulm, 56/65, BU:C:1966:38 (‘Case 56/65 - Sodété Tethnique
Minig€); and 14 dly 1994, Parke Ren v Commission, Case T-77/92, BU:T:1994:85 (Case T-77/92 - Parker Pan).

(%) For the application of Regulation (BJ) 2022/720, Artide 1(1), point (b) of Regulation (BJ) 2022/720 defines a ‘vertical restraint as ‘a
restriction of competition in a verticd agreement faling within the scope of Artidle 101(1) of the Treaty [emphasis added]'. Further
guidance on vertica agreements that generdly fal outsdethe scope of Artide 101(1) of the Treaty is provided in section 3 of these
Guiddines.

(") Communication from the Commission — Notice — Guidelines on the gpplication of Article 81(3) of the Treaty (OJC 101, 27.4.2004,
p. 97), which sets out the Commission’s generd methodology and interpretation of the conditions for applying Article 101 of the
Treaty and in particular Article 101(3) thereof.
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(7) While there is no mandatory sequence for the assessment of verticd agreements, the assessment generaly
involves the following steps:

— firgt, the undertakings involved need to establish the market shares of the supplier and the buyer on the
relevant market where they respectively sell and purchase the contract goods or services,

— if neither the market share of the supplier nor that of the buyer exceads the 30 % market share threshold set
out in Article 3 of Regulation (BJ) 2022/720, the vertica agreement is covered by the safe harbour
established by the Regulation, provided that the agreement does not contain hardcore restrictions within
the meaning of Article 4 of the Regulation or any excdluded restrictions within the meaning of Article 5 of
the Regulation that cannot be severed from therest of the agreement;

— if the rdevant market share of the supplier or the buyer exceeds the 30 % threshold or the agreement
contains one or more hardcore restrictions or non-severable excluded restrictions, it is necessary to assess
whether the vertical agreement fdls within the scope of Article 101(1) of the Trezty;

— if the verticd agreement falls within the scope of Article 101(1) of the Tresty, it is necessary to examine
whether it fulfils the conditions of the exception provided by Article 101(3) of the Treaty.

8) Qustainable development is a core principle of the Treaty and a priority objective for the policies of the
Union ("), together with digitdisation and a resilient Sngle Market (**). The notion of sustainability includes,
but is not limited to, addressing dimate change (for instance, through the reduction of greenhouse gas
emissions), limiting the use of natura resources, reducing waste and promoting anima welfare (**). The Union’s
sustainability, resilience and digita objectives are furthered by efficient supply and distribution agreements
between undertakings. Verticd agreements which pursue sustainability objectives or which contribute to a
digitd and resilient Sngle Market are not a distinct category of verticd agreements under Union competition
law. These agreements must therefore be assessed using the principles set out in these Guiddines, while taking
into account the specific objective that they pursue. Accordingly, the exemption provided by Article 2(1) of
Regulation (BJ) 2022/720 epplies to vertica agreements that pursue sustainability, reslience and digita
objectives, provided that they meet the conditions of the Regulation. These Guiddines include examples to
illustrate the assessment of verticad agreementsthat pursue sustainability objectives (*°).

) Where a vertica agreement restricts competition within the meaning of Artide 101(1) of the Treaty and
Regulation (BJ) 2022/720 does not apply, the agreement may nonetheless fulfil the conditions of the Article
101(3) exception (). This aso applies to vertica agreements which pursue sustainability objectives or which
contribute to adigita and resilient Sngle Market. While section 8 includes guidance on the assessment of such
vertical agreements in individua cases, other Commission guidelines may aso be relevant. That indudes the
Article 101(3) Guiddines, the Horizontd Guidelines (") and any guidance that may be provided in future
versions of those Guiddines. Those Guidelines may, in particular, provide guidance on the circumstances under
which sustainability, digita or reslience benefits can be taken into account as quditative or quantitative
efficienciesunder Article 101(3) of the Tresty.

(?) SeeArtide 3(3) of the Treaty on European Union.

(*) See Communication from the Commission of 5 May 2021 on Updating the 2020 New Industria Strategy: Building a stronger Sngle
Market for Europe's recovery (COM/2021/350 find).

() Where Union law includes definitions of sustainability, digitalisation or resilience, the assessment of vertical agreements may take such
definitionsinto account.

(%) Seeparagraphs (144) and (316).

(%) These Guiddines do not apply to agreements of producers of agriculturd products that fdl within the scope of Article 2103, of
Regulation (BJ) No 1308/2013 of the European Parliament and of the Council of 17 December 2013 establishing a common
organisation of the markets in agricultura products and repeding Council Regulations (EEC) No 922/72, (EEC) No 234/79, (EC)
No 1037/2001 and (EC) No 1234/2007 (OJL 347, 20.12.2013, p. 671).

(") Guidelines on the applicability of Article 101 of the Treaty to horizonta cooperation agreements (OJC 11, 14.1.2011, p. 1).



C 248/6 Officid Jburna of the European Union 30.6.2022

2. EFFECTS OF VERTICAL AGREEMENTS

(10) For the purpose of assessing vertica agreements under Article 101 of the Treaty and applying Regulation (BJ)
2022/720, it is necessary to take into account al relevant parameters of competition, such as prices, output in
terms of product quantities, product quality and variety, and innovation. The assessment must aso take into
account that verticd agreements between undertakings operating at different levels of the production or
digtribution chain are generdly less harmful than horizontd agreements between competing undertakings
supplying substitutable goods or services (*¥). In principle, this is due to the complementary nature of the
activitiescarried out by the partiesto a vertica agreement, which generdly implies that pro-competitive actions
by one party to the agreement will benefit the other party to the agreement and will ultimately benefit
consumers. By contrast to horizontd agreements, the parties to a vertical agreement therefore tend to have an
incentive to agree on lower prices and higher levels of service, which aso benefit consumers. Smilarly, a party
to avertica agreement usudly has an incentive to oppose actions by the other party that may harm consumers,
as such actions will typicaly dso reduce the demand for the goods or services supplied by the first party.
Moreover, the complementary nature of the activities of the partiesto a vertica agreement in putting goods or
services on the market aso impliesthat vertical restraints provide greater scope for efficiencies, for example by
optimising manufacturing and distribution processes and services. Examples of such positive effects are set out
in section 2.1.

(11) Nevertheess, undertakings with market power may, in certain cases, use verticd restraints to pursue anti-
compstitive purposes that ultimately harm consumers. As further explained in section 2.2., verticd restraints
can notably lead to foreclosure, softening of competition or collusion. Market power is the ability to maintain
prices above competitive levels or to maintain output in terms of product quantities, product quality and
variety or innovation below compstitive levels for a not insgnificant period of time (*°). The degree of market
power required to establish a restriction of competition within the meaning of Article 101(1) of the Treaty is
less than the degree of market power required for afinding of dominance under Article 102 of the Treaty.

2.1. Positive effects

(12) Verticad agreements may produce postive effects, including lower prices, the promotion of non-price
competition and improved qudity of services. Smple contractua arrangements between a supplier and a buyer
which determine only the price and the quantity of a transaction can often lead to sub-optima levels of
investments and sdes, as they do not take into account externdlities arising from the complementary nature of
the activities of the supplier and its distributors. These externdities fal into two categories: vertica externalities
and horizontd externdities.

(13) Verticd externdities arise because the decisions and actions taken at different levels of the production or
distribution chain determine aspects of the sale of goods or services, such as price, qudity, related services and
marketing, which affect not only the undertaking making the decisions but adso other undertakings at other
levels of the production or distribution chain. For instance, a distributor may not gain al the benefits of its
efforts to increase sales, as some of those benefits may go to the supplier. Thisis because, for every extra unit
that a distributor sells by lowering its resde price or by increasing its sales efforts, the supplier benefits if its
wholesde price exceeds its margind production costs. This represents a positive externdity bestowed on the
supplier by the distributor’s sdes-enhancing actions. Conversely, there may be situations where, from the
supplier’s perspective, the distributor may be pricing too high (%), making insufficient sales efforts or both.

(14) Horizontd externalities may arise in particular between distributors of the same goods or services where a
distributor is unable to fully appropriate the benefits of its saes efforts. For example, where demand-enhancing
pre-sdes services are provided by one distributor, such as persondised advice in relation to particular goods or
services, this may lead to higher sales by competing distributors offering the same goods or services and thus
cresgte incentives among distributors to freeride on costly services provided by others. In an omni-channel

(*®) See, for example, Case C-306/20 - Visma Enterprisg paragraph 78.
(*®) Seeparagraph 25 of the Article 101(3) Guiddlines.
(%) Thisissometimes referred to as the ‘double marginaisation problem’.
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distribution environment, free riding can occur between the online and offline sdes channds, and in both
directions (*'). For example, customers may visit a brick and mortar shop to test goods or services or to obtain
other useful information on which they base their decision to purchase, but then order the product online from
adifferent distributor. Conversdly, customers may gather information in the pre-purchase phase from an online
store and then visit a brick and mortar shop, use the information they have gathered online to sdlect and test
particular goods or services, and ultimately purchase offlinein a brick and mortar shop. Where such freeriding
is possible and where the distributor that provides pre-sdes services is unable to fully appropriate the benefits,
thismay lead to sub-optima provision of such pre-saes servicesin terms of quantity or quality.

(15) In the presence of such externdlities, suppliers may have an incentive to control certain aspects of their
distributors operations and viee vasa. In particular, vertica agreements may be used to interndise such
externdities, increase the joint profit of the vertical supply and digribution chain, and, under certain
circumstances, consumer welfare.

(16) Although these Guiddines seek to give an overview of the various justifications for verticd restraints, they do
not claim to be complete or exhaustive. The reasons that may justify the gpplication of particular vertica
restraintsinclude the following:

(@) to address the verticd externality issue. The setting of too high a price by the digtributor, not taking into
account the effect of its decisions on the supplier, can be avoided by the supplier imposing a maximum
resde price on the distributor. Smilarly, to increase the distributor’s sdes efforts, the supplier may use
sdlective or exclusive digtribution;

(b) to address the free-rider problem. Free riding between buyers may occur at the wholesde or retail leve, in
particular where it is not possible for the supplier to impose effective promotion or service requirements
on al buyers. Free riding between buyers can only occur on pre-sales services and other promotiona
activities, but not on after-sales services for which the distributor can chargeits customersindividudly. Pre-
sdes efforts on which free riding can occur may be important, for example, where the goods or servicesare
relatively new, technicaly complex or of high value, or where the reputation of the goods or servicesisan
important determinant of their demand (%). Restrictions in exclusive or sdective digtribution systems, or
other redtrictions may be helpful in avoiding or reducing such free riding. Free riding can aso occur
between suppliers, for instance where one manufacturer invests in promotion at the buyer’s premises that
aso attracts customers for the competitors of that manufacturer. Non-compete type restrictions can help to
overcomefreeriding between suppliers (2);

(c) toopen up or enter new markets. Wherea supplier wishesto enter anew geographic market, for instance by
exporting to another country, this may involve specia sunk investments by the distributor to establish the
brand on the market. In order to persuade a locd distributor to make these investments, it may be
necessary to provide territorid protection so that the digtributor can recoup its investments. This may
justify restricting distributors located in other geographic markets from selling on the new market (see aso

paragraphs (118), (136) and (137)). Thisis a specia case rdated to the free-rider problem set out in point

(b);

(?') See Commission Staff Working Document —Evaluation of the Vertical Block Exemption Regulation, document SAVD (2020) 172 find
of 10 May 2017, pages 31 to 42 and the referenced evauation study; Report from the Commission to the Council and the European
Parliament of 10 May 2017, Find report on the E-commerce Sector Inquiry, COM(2017) 229 find (hereinafter ‘E-Commerce Sector
Inquiry Fina Report’), paragraph 11.

(*®) Whether consumers actudly benefit overdl from extra promotiond efforts depends on whether the extra promotion informs and
convinces and thus benefits many new customers or mainly reaches customers who aready know what they want to buy and for
whom the extra promotion only or mainly implies a price increase.

(®) See in particular, the definition of ‘non-compete obligation’ in Article 1(1), point (f) of Regulation (BJ) 2022/720, on which guidance
isprovided in section 6.2. of these Guiddlines, and the guidance on ‘single branding’ provided in section 8.2. of these Guiddines.
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(d) to address the certification freerider issue. In some sectors, certain distributors have a reputation for
stocking only qudity goods or providing quality services (so-cdled ‘premium distributors)). In such a case,
sdling through those distributors may be crucid, in particular for the successful launch of anew product. If
the supplier cannot ensure that the distribution of its products is limited to such premium distributors, it
runs the risk of not being listed by such distributors. In that scenario, the use of excdusive or sdective
distribution may bejustified;

(e) to address the hold-up problem. Bther the supplier or the buyer may need to make relationship-specific
investments (for example in specific equipment or training) which are sunk investments and have little or
no vaue outside the specific vertica relationship. For instance, a component manufacturer may have to
build specific machines to satisfy the requirements of one of its customers, but the machines may be
unsuitable for use with other customers and it may be impossible to resdl them. In the absence of an
agreement, the investing party will find itsdf in a weak bargaining position once it has made the
relationship-specific investment, asiit risks being ‘held up’ during negotiations with its trading partner. The
threat of such opportunistic hold-up may lead to sub-optima investments by the investing party. Vertical
agreements can diminate the scope for hold-up (in particular when the investment can be fully contracted
and dl future contingencies can be foreseen) or they can reduce the scope for hold-up. For example, non-
compete obligations, quantity forcing, or exclusive sourcing can lessen the hold-up problem when the
relationship-specific investment is made by the supplier, whereas exclusive distribution, exclusive customer
alocation or exclusive supply can lessen the hold-up problem when the investment is made by the buyer;

(f) to address the specific hold-up problem that may arise where there is a transfer of substantia know-how.
The provider of know-how may not wish the know-how to be used by or for the benefit of its competitors,
for example in franchising. Insofar as the know-how was not readily available to the buyer, and it is
substantial and indispensable for the implementation of the agreement, such a transfer may justify a non-
compete restriction, which would generdly fal outside Article 101(1) of the Treaty in such cases;

(9) to achieve economies of scde in distribution. To have scae economies exploited and thereby see a lower
retail price for its goods or services, the manufacturer may want to concentrate the resae of its goods or
services on a limited number of distributors. To do so, the manufacturer could use exclusive distribution,
quantity forcing in the form of a minimum purchasing requirement, sdlective distribution containing a
minimum purchasing requirement or exclusive sourcing;

(h) to ensure uniformity and qudity standardisation. A verticd restraint can help to create or promote a brand
image, by imposing a certain measure of uniformity and quality standardisation on the distributors. This
can protect the reputation of the brand, increase the attractiveness of the goods or services concerned for
end users and increase sdles. Quch standardisation can, for instance, be achieved through selective
distribution or franchising;

(i) to address cepitd market imperfections. Providers of capital such as banks and equity markets may provide
capitd sub-optimaly when they haveimperfect information on the solvency of the borrower or wherethere
is an inadequate basis to secure the loan. The buyer or supplier may have better information and may be
able, through an exclusive reationship, to obtain extra security for its investment. Where the supplier
provides the loan to the buyer, this may lead to the imposition of a non-compete obligation or quantity
forcing on the buyer. Where the buyer provides the loan to the supplier, this may be the reason for
imposing exclusive supply or quantity forcing on the supplier.

There is a large degree of subgtitutability between the various verticd restraints, meening that the same
inefficiency problem can be addressed using different verticd restraints. For instance, it may be possible to
achieve economies of scde in digtribution by using exclusive distribution, sdective distribution, quantity
forcing or excdusive sourcing. However, the negative effects on competition may differ between the various
vertica restraints. Thisistaken into account when indispensability isassessed under Article 101(3) of the Treaty.
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2.2. Negative effects

(18) The negetive effects on the market which can result from vertical restraints and which Union competition law
amsto prevent are, in particular, thefollowing:

(@) anti-competitive foreclosure of other suppliers or other buyers, by raising barriersto entry or expansion;

(b) softening of competition between the supplier and its competitors and/or the facilitation of explicit or tacit
collusion between competing suppliers, often referred to as the reduction of inter-brand competition;

(c) softening of competition between the buyer and its competitors or the facilitation of explicit or tacit
collusion between competing buyers, often referred to as the reduction of intra-brand competition where it
concerns distributors of the goods or services of the same supplier (*4);

(d) thecreation of obstaclesto market integration, including, in particular, limitations on the consumer’s choice
to purchase goods or servicesin any Member Sate.

(19) Foreclosure, softening of competition and collusion at the supplier level may harm consumers, in particular by:
(@) increasing the prices charged to buyers of goods or services, which may in turn lead to higher retail prices;
(b) limiting the choice of goods or services;
(c) lowering the qudity of goods or services;

(d) reducinginnovation or service at the supplier level.

(20) Foreclosure, softening of competition and collusion at the distributor level may harm consumers, in particular
by:

(@) increasing theretail prices of goods or services;
(b) limiting the choice of price-service combinations and distribution formats;
(c) lowering the availability and quality of retail services;

(d) reducingthelevel of innovation at the distribution level.

@1n A reduction of intra-brand competition (i.e. competition between distributors of the goods or services of the
same supplier) is by itsdf unlikely to lead to negetive effects for consumers if inter-brand competition (i.e.
competition between distributors of the goods or services of different suppliers) is strong (¥). In particular, in
markets where individuad retailers distribute the brand(s) of only one supplier, a reduction of competition
between the distributors of the same brand will lead to a reduction of intra-brand competition between these
distributors, but may not have a negative effect on competition between distributorsin general.

(22) The possible negative effects of vertica redtraints are reinforced where severd suppliers and their buyers
orgenise their tradein asimilar way, leading to so-caled cumulative effects (%).

(**) Asregards the notions of explicit and tacit collusion, see judgment of 31 March 1993, Ahlstrém Osskeftié and Othe's v Commission,
Jbined Cases C-89/85, C-104/85, C-114/85, C-116/85, C-117/85 and C-125/85 to C-129/85, BJ:C:1993:120.

() Seejudgment in Case C-306/20 - Visma Enteprisg paragraph 78.

(%) Cumulative anti-competitive effects can notably justify a withdrawa of the benefit of Regulation (BJ) 2022/720, see section 7.1. of
these Guiddlines.
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3. VERTICAL AGREEMENTS THAT GENERALLY FALL OUTSIDE THE SCOPE OF ARTICLE 101(1) OF THE
TREATY

3.1. No effect on trade, agreements of minor importance and small and medium sized undertakings

(23) Before addressing the scope of Regulation (BJ) 2022/720, its gpplication, and more generally the assessment of
vertica agreements under Article 101(1) and 101(3) of the Treaty, it is important to recdl that Regulation
(BJ) 2022/720 applies only to agreements faling within the scope of Article 101(1) of the Treaty.

(24) Agreements that are not capable of appreciably affecting trade between Member Sates (no effect on trade) or
which do not appreciably restrict competition (agreements of minor importance) fal outside the scope of
Article 101(1) of the Treaty (*'). The Commission has provided guidance on the effect on trade in the Bfect on
Trade Guiddines (®), and on agreements of minor importance in the De Minimis Notice (*). The present
Guidelines are without prejudice to the Hfect on Trade Guiddines and the De Minimis Notice, or any future
Commission guidance.

(25) The Efect on Trade Guiddines set out the principles developed by the Union Courts to interpret the effect on
trade concept and indicate when agreements are unlikely to be capable of appreciably affecting trade between
Member Sates. They include a negative rebuttable presumption that gpplies to dl agreements within the
meaning of Article 101(1) of the Treaty, irrespective of the nature of the redtrictions included in such
agreements, thus dso applying to agreements containing hardcore restrictions (). According to that
presumption, verticad agreements are in principle not capable of appreciably affecting trade between Member
Sateswhen:

(@) theaggregate market share of the partieson any rdlevant market within the Union affected by the agreement
does not exceed 5 % and

(b) the aggregate annua Union turnover of the supplier generated with the products covered by the agreement
does not exceed BJR 40 million or, in cases involving agreements concluded between a buyer and severd
suppliers, the buyer’s combined purchases of the products covered by the agreements does not exceed BUR
40 million ('). The Commission may rebut the presumption if an andyss of the characteristics of the
agreement and its economic context demonstrates the contrary.

(26) As st out in the De Minimis Notice, vertica agreements entered into by non-competitors are generaly
considered to fal outside the scope of Artide 101(1) of the Treaty if the market share held by each of the
parties to the agreement does not exceed 15 % on any of the relevant markets affected by the agreement (*2).
This generd rule is subject to two exceptions. Arst, as regards restrictions of competition by object, Article
101(1) of the Treaty applies even if the market share held by each of the parties does not exceed 15 % (*). This
is because an agresment that may affect trade between Member Sates and which has an anti-competitive object
may by its nature and independently of any concrete effect condtitute an appreciable restriction on

(¥) See judgment of 13 December 2012, Expedia Inc v Autarité de la conaurrenae and Othas C-226/11, BJ:.C:2012:795, paragraphs 16
and 17 (hereinafter ‘Case C-226/11 - Expedid).

(*) Commission Guidelines on the effect on trade concept contained in Articles 81 and 82 of the Treaty (OJC 101, 27.4.2004, p. 81).

(*) Commission Notice on agreements of minor importance which do not appreciably restrict competition under Article 101(1) of the
Treaty on the Functioning of the European Union (OJ C 291, 30.8.2014, p. 1). Further guidance is provided in Commission Staff
Working Document — Guidance on restrictions of competition ‘by object’ for the purpose of defining which agreements may benefit
from the De Minimis Notice, SVD(2014) 198 find.

(%) Seeparagraph 50 of the Hfect on Trade Guiddlines.

(') Seeparagraph 52 of the Hfect on Trade Guiddlines.

() See paragraph 8 of the De Minimis Notice, which dso includes a market share threshold for agreements between actud or potentia
competitors, according to which such agreements do not appreciably restrict competition within the meaning of Article 101(1) of the
Treety if the aggregate market share held by the parties to the agreement does not exceed 10 %on any of the relevant markets affected
by the agreement.

(%) Seejudgment in Case C-226/11 - Expedia, paragraphs 21 to 23 and 37, with reference to judgment of 9 duly 1969, Vdk v Vavaeke
C-5/69, BJ:C:1969:35; see dso judgments of 6 May 1971, Cadillon v Héss C-1/71, BJ:.C:1971:47; and 28 April 1998, Avim v Yies
Saint Laurent Parfums, C-306/96, BU:C:1998:173, paragraphs 16 and 17 (hereinafter ‘Case C-306/96 - Jvico v Yves Saint Laurent
Parfums).
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competition (**). Second, the 15 % market share threshold is reduced to 5 % where, in a relevant market,
compstition is restricted by the cumulative effect of paralel networks of agreements. Paragraphs (257) to (261)
ded with cumulative effectsin the context of the withdrawal of the benefit of Regulation (BJ) 2022/720. The De
Minimis Notice darifies that individua suppliers or distributors with a market share not exceeding 5 %arein
generd not considered to contribute significantly to a cumulative foreclosure effect (%).

@7 Furthermore, there is no presumption that verticd agreements concluded by undertakings, one or more of
which has an individua market share exceeding 15 % automaticdly fal within the scope of Artide 101(1) of
the Treaty. Quch agreements may lill have no appreciable effect on trade between Member Sates or may not
congtitute an appreciable restriction of competition (*¢). They therefore need to be assessed in their legad and
economic context. These Guiddinesindude criteriafor the individua assessment of such agreements, as set out
in section 8.

(28) In addition, the Commission considers that vertical agreements between smdl and medium-sized undertakings
(SMES) (*) are rarely capable of appreciably affecting trade between Member Sates. The Commission dso
considers that such agresments rarely appreciably restrict competition within the meaning of Article 101(1) of
the Treaty, as interpreted by the Court of lstice of the European Union, unless they include restrictions of
competition by object within the meaning of Article 101(1) of the Treaty. Therefore, vertica agreements
between SVIEs generaly fdl outside the scope of Article 101(1) of the Treaty. In cases where such agreements
nonetheless meet the conditions for the application of Artide 101(1) of the Treaty, the Commission will
generdly refrain from opening proceedings, due to a lack of sufficient interest for the Union, unless the
undertakings individualy or collectively hold adominant position in a substantia part of theinterna market.

3.2. Agency agreements
3.241. Aganoy agresmentsthat fall outsdethesmopedt Artide101(1) of the Tresty

(29) An agent isalega or natural person entrusted with the power to negotiate and/or conclude contracts on behaf
of another person (the principd’), either in the agent’s own name or in the name of the principd, for the
purchase of goods or services by the principal, or the sde of goods or services supplied by the principal.

(30) Article 101 of the Treaty applies to agreements between two or more undertakings. Under certain
circumstances, the relationship between an agent and its principa may be characterised as one in which the
agent no longer acts as an indegpendent economic operator. This applies where the agent bears no significant
financid or commercid risksin relation to the contracts concluded or negotiated on behdf of the principd, as
further explained in paragrephs (31) to (34) (®). In that case, the agency agreement falls wholly or partidly
outside the scope of Article 101(1) of the Treaty (*°). As this congtitutes an exception to the genera gpplicability
of Article 101 of the Treaty to agreements between undertakings, the conditions for categorising an agreement
as an agency agreement that fdls outside the scope of Article 101(1) of the Treaty should be interpreted
narrowly. For example, it is less likely that an agency agreement will be categorised as falling outside the scope
of Article 101(1) of the Treaty where the agent negotiates and/or concludes contracts on behdf of a large
number of principds (**). The qudification given to their agreement by the parties or by nationa law is not
materia for this categorisation.

() SeeCase C-226/11 - Bxpedia, paragraph 37.

(*) Seeparagraph 8 of the De Minimis Notice.

(*) See paragraph 3 of the De Minimis Notice. See judgment of 8 JLne 1995, Langnese-lglo v Commisson, Case T-7/93, BJ:T:1995:98,
paragraph 98.

(") As defined in the Annex to Commission Recommendation of 6 May 2003 concerning the definition of micro, smal and medium-
sized enterprises (OJL 124, 20.5.2003, p. 36).

(%) See judgments of 15 September 2005, DaimleChryde v Commisson, Case T-325/01, BU:T:2005:322 (hereinafter ‘Case T-325/01 -
DamlegChryde v Commisson’); 14 December 2006, Confedgraddn Espanda de Empresrios de Edadones de Sanvido v CEPSA,
Case C-217/05, BJ:C:2006:784; and 11 September 2008, CEPSA Estadones de Sanvido SA v LV Tabar e Hijos S, Case C-279/06,
BUJ:C:2008:485.

(**) See section 3.2.2. of these Guiddines as regards provisions of the agency agreement that may still fdl within the scope of Article
101(1) of the Tresty.

(*°) See judgment of 1 October 1987, ASBL Veareniging van Vlaamse Resbureaus contre ASBL. Sodale Diengt ven de Flaatsdijke en Genetdijke
Owverhddsdengen, Case 311/85, BJ:C:1987:418, paragraph 20.



C 248/12 Officid Jburna of the European Union 30.6.2022

(31) There are three types of financia or commercid risks that are materia to the categorisation of an agreement as
an agency agreement that fals outside the scope of Article 101(1) of the Treaty:

(@) contract-specific risks, which are directly related to the contracts concluded and/or negotiated by the agent
on behdlf of the principal, such asthefinancing of stocks;

(b) risks related to market-specific investments. Those are investments specificaly required for the type of
activity for which the agent has been appointed by the principd, that is, which are required to enable the
agent to concdude and/or negotiate a specific type of contract. Such investments are usudly sunk, which
means that upon leaving that particular field of activity the investment cannot be used for other activities
or sold other than at asignificant loss;

(c) risks related to other activities undertaken on the same product market, to the extent that the principa
requires, as part of the agency relationship, the agent to undertake such activities not as an agent on behalf
of theprincipd, but at the agent’sown risk.

(32) An agreement will be categorised as an agency agreement that fals outside the scope of Artide 101(1) of the
Treaty where the agent bears none of the types of risk listed in paragraph (31) or whereit bears such risks only
to an insignificant extent. The significance of any such risks assumed by the agent is generdly to be assessed by
reference to the remuneration earned by the agent for providing the agency services, for example its
commission, rather than by reference to the revenues generated by the sale of the goods or services covered by
the agency agreement. However, risks that are related to the activity of providing agency services in generd,
such as the risk of the agent’s income being dependent upon its success as an agent or genera investmentsiin
for instance premises or personne that could be used for any type of activity, are not materid to the assessment.

(33) In light of the above, an agreement will generdly be categorised as an agency agreement that fdls outside the
scope of Article 101(1) of the Treaty where dll of the following conditions apply:

(@) theagent does not acquire the property in the goods bought or sold under the agency agreement and does
not itsdf supply the services bought or sold under the agency agreement. The fact that the agent may
temporarily, for a very brief period of time, acquire the property in the contract goods while selling them
on behdf of the principa, does not preclude the existence of an agency agreement that falls outside the
scope of Article 101(1) of the Treaty, provided that the agent does not incur any costs or risksin relation to
the transfer of property;

(b) the agent does not contribute to the costs relating to the supply or purchase of the contract goods or
services, incduding the costs of transporting the goods. This does not preclude the agent from carrying out
thetransport service, provided that the costs are covered by the principd;

(c) the agent does not maintain at its own cost or risk stocks of the contract goods, including the cost of
financing the stock and the cost of lost stock. The agent should be able to return unsold goods to the
principa without charge, unless the agent is at fault, for example, becauseit failsto comply with reasonable
security or anti-theft measuresto avoid stock losses;

(d) the agent does not teke responsibility for the customers non-performance of the contract, with the
exception of the loss of the agent’s commission, unless the agent is at fault (for example, failing to comply
with reasonable security or anti-theft measures or failing to comply with reasonable measures to report
theft to the principd or the police or to communicate to the principa al necessary information available
to it on the customer’sfinancid reliability);

(e) the agent does not assume responsibility towards customers or other third parties for loss or damage
resulting from the supply of the contract goods or services, unless the agent is at fault;

(f) theagent isnot, directly or indirectly, obliged to invest in sales promotion, indluding through contributions
to the advertising budget of the principa or to advertising or promotiond activities specificdly relating to
the contract goods or services, unless such costs are fully rembursed by the principd;
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(9) the agent does not make market-specific investments in equipment, premises, training of personne or
advertising, such as the petrol storage tank in the case of petrol retailing, specific software to sdl insurance
policiesin the case of insurance agents, or advertising relating to routes or degtinations in the case of travel
agents sdling flights or hotel accommodation, unless such costs are fully reimbursed by the principd;

(h) the agent does not undertake other activities within the same product market required by the principa
under the agency relationship (for example, the ddivery of the goods), unless those activities are fully
reimbursed by the principal.

(34) While the list set out in paragraph (33) is non-exhaustive, where the agent incurs one or more of the risks or
costs mentioned in paragraphs (31) to (33), the agreement between the agent and principa will not be
categorised as an agency agreement that falls outside the scope of Article 101(1) of the Treaty (*'). The question
of risk must be assessed on a case-by-case basis and with regard to the economic redlity of the situation, rather
than the legd form of the agreement. For practical reasons, the risk anadysis may start with the assessment of
the contract-specific risks. If the agent incurs contract-specific risks which are not insignificant, that will be
enough to conclude that the agent is an independent distributor. If the agent does not incur contract-specific
risks, then it will be necessary to continue the andysis by assessing the risks relating to market-specific
investments. Findly, if the agent does not incur any contract-specific risks or any risks relating to market-
specific investments, the risks related to other activities required as part of the agency relationship within the
same product market may have to be considered.

(35) A principa may use various methods to cover the relevant risks and costs, as long as such methods ensure that
the agent does not bear any significant risks of the types set out in paragraphs (31) to (33). For example, a
principal may choose to reimburse the precise costs incurred, or it may cover the costs by way of afixed lump
sum, or it may pay the agent afixed percentage of the revenues generated by the sale of goods or services under
the agency agreement. To ensure that al relevant risks and costs are covered, the method used by the principa
should dlow the agent to easily distinguish between the amount(s) intended to cover the relevant risks and
costs and any other amount(s) paid to the agent, for example intended to remunerate the agent for providing
the agency services. Otherwise, the agent may not be able to verify whether the method chosen by the principa
covers its costs. It may dso be necessary to provide a smple method for the agent to declare and request the
reimbursement of any costs exceeding the agreed lump sum or fixed percentage. It may aso be necessary for
the principa to systematicaly monitor any changes to the relevant costs and to adapt the lump sum or fixed
percentage accordingly. Where the rdlevant costs are reimbursed by way of a percentage of the price of the
products sold under the agency agreement, the principa should dso take into account the fact that the agent
may incur relevant market-specific investment costs even where it makeslimited or no saes for a certain period
of time. Such costs have to be rembursed by the principal.

(36) An independent distributor of some goods or services of a supplier may aso act as an agent for other goods or
services of the same supplier, provided that the activities and risks covered by the agency agreement can be
effectively delineated, for example because they concern goods or services with additional functiondities or
new features. For the agreement to be categorised as an agency agreement that fdls outside the scope of Article
101(1) of the Treaty, the independent distributor must be genuinely free to enter into the agency agreement (for
example, the agency relationship must not be defadoimposed by the principa through athrest to terminate or
worsen the terms of the distribution relationship). Smilarly, the principal must not directly or indirectly impose
on the agent an activity as an independent distributor, unless such activity isfully reimbursed by the principd, as
set out in paragraph (33), point (h). Moreover, as mentioned in paragraphs (31) to (33), al relevant risks linked
to the sde of the goods or services covered by the agency agreement, induding market-specific investments,
must be borne by the principdl.

37 Where an agent undertakes other activities for the same supplier, not required by that supplier, at its own risk,
thereis apossibility that the obligations imposed on the agent in relation to its agency activity will influence its
incentives and limit its decision-making independence when it sdls products as an independent activity. In
particular, there is a possibility that the pricing policy of the principa for the products sold under the agency

(") Seedso paragraph (192). In particular, under an agency agreement that falswithin the scope of Article 101(1) of the Treaty, the agent
must remain free to reduce the effective price paid by the customer, by sharing its remuneration with the customer.
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agreement will influence the incentives of the agent/distributor to price independently the products that it sells
as an independent distributor. In addition, the combination of agency and independent distribution for the
same supplier creates difficulties in distinguishing between investments and costs that rdate to the agency
function, induding market-specific investments, and those that relate solely to the independent activity. In such
cases, the assessment of whether an agency relationship meets the conditions set out in paragraphs (30) to (33)
may therefore be particularly complex (*2).

(38) The concerns described in paragraph (37) are more likely to arise where the agent undertakes other activitiesas
an independent distributor for the same principd in the same relevant market. Conversdly, those concerns are
less likely to arise if the other activities undertaken by the agent as an independent distributor relate to a
different relevant market (*). More generdly, the less interchangeable the products sold under the agency
agreement and the products sold independently by the agent, the less likely it is that those concerns will arise.
Where any objective differences between the characterigtics of the products (for example, higher quality, novel
features or additiona functions) are insignificant, it may be more difficult to delineate the agent’s two types of
activity, in which case there may be a significant risk of the agent being influenced by the terms of the agency
agreement, in particular as regards price setting, for the productsit distributesindependently.

(39) To identify the market-specific investments to be rembursed when entering into an agency agreement with one
of its independent distributors that is dready active on the rdlevant market, the principa should consider the
hypotheticd situation of an agent that is not yet active in the relevant market in order to assess which
investments are relevant to the type of activity for which the agent is appointed. The principa would have to
cover market-specific investments that are required in order to operate in the rlevant market, induding where
those investments dso concern differentiated products distributed outside the scope of the agency agreement
but are not exclusively related to the sale of such differentiated products. The only case in which the principa
would not have to cover market-specific investments on the relevant market would be when those investments
relate exclusively to the sde of differentiated products that are not sold under the agency agreement, but are
distributed independently. This is because the agent would incur al market-specific costs to operate on the
market, but would not incur the market-specific costs that relate exdusively to the sde of the differentiated
products if it did not aso act as an independent distributor for those products (provided that the agent can
operate on the relevant market without sdling the differentiated products in question). To the extent that the
relevant investments (for example, investments in activity-specific equipment) have aready been depreciated,
the reimbursement may be adjusted proportionately. Smilarly, the reimbursement may dso be adjusted if the
market-specific investments made by the independent distributor significantly exceed the market-specific
investments that are necessary for an agent to start operating on the relevant market, as aresult of its activity as
independent distributor.

40) Example of how costs can be alocated in the case of adistributor that dso acts as agent for certain products for
the same supplier.

Poducts A, B and C are generaly sold by the same distributor(s). Products A and B belong to the same
product and geographic market, but are differentiated and present objectively different characteristics.
Rroduct Cbelongs to adifferent product market.

A supplier that generaly distributes its products using independent distributors wishes to use an agency
agreement for the digtribution of its product A, which fegtures a new functiondlity. It offers this agency
agreement to its independent distributors (for product B) dready operating in the same product and
geographic market, without legdly or factudly requiring them to enter into this agreement.

(*?) See judgment of 16 December 1975, ‘Suiker Uni€¢ v Commisson, Jbined cases 40 to 48, 50, 54 to 56, 111, 113 and 114/73,
BU:C:1975:174., paragraphs 537 to 557.
(*) SeeCase T-325/01 - DamleaChryde v Commisson, paragraphs 100 and 113.
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For the agency agreement not to fal within the scope of Article 101(1) of the Treaty and to meset the
conditions set out in paragraphs (30) to (33), the principa must cover dl invesments relating to the
activity of sdling each of products A and B (and not only product A) as the two products belong to the
same product and geographic market. For example, the costs incurred to adapt or furnish a shop in order
to display and sdl products A and B are likely to be market-specific. Smilarly, the costs of training
personnel in order to sell products A and B and costs relating to specific storage equipment needed for
products A and B are also likely to be market-specific. Those relevant investments, which would generally
be required for an agent to enter the market and start selling products A and B, should be borne by the
principad even if the specific agent is dready established on the rdevant market as an independent
distributor.

The principal would however not have to cover investments relating to the sale of product C, which does
not belong to the same product market as products A and B. Moreover, where the sde of product B
requires specific investments that are not necessary for the sae of product A, for example, investmentsin
dedicated equipment or staff training, such investments would not be relevant and would therefore not
have to be covered by the principa, provided that a distributor can operate on the rdevant market
comprising products A and B by sdlling only product A.

As regards advertising, investments in advertising for the agent’s shop as such, as opposed to advertising
that is specific to product A, would benefit both the agent’s shop in generd aswel as the sales of products
A, B and C, whereas only product A is sold under the agency agreement. These costs would therefore be
partly relevant for the assessment of the agency agreement, to the extent that they rdate to the sde of
product A which is sold under the agency agreement. The cost of an advertisng campaign relating
exclusively to products B or C would however not be rlevant and therefore would not have to be covered
by the principa, provided that a distributor can operate on the relevant market by sdlling only product A.

The same principles apply to investments in a website or online store, since part of those investments
would not be relevant, as they would have to be made irrespective of the products sold under the agency
agreement. Therefore, the principa would not have to reimburse generd investmentsin the design of the
agent’s website, insofar as the website itsdf could be used to sdll products other than those belonging to
the relevant product market, for example, product C or, more generdly, products other than A and B).
However, investments relating to the activity of advertising or sdlling on the website products belonging to
therelevant product market, that isto say both products A and B, would be relevant. Therefore, depending
on the leve of investment required to advertise and sl products A and B on the website, the principa
would have to cover part of the costs of setting up and/or operating the website or online store. Any
investments relating specificdly to the advertising or sae of product B would not have to be covered,
provided that a distributor can operate on the rlevant market by sdling only product A.

3.22. Application of Artide 101(1) of the Treaty to agency agresments

41) Where an agreement meets the conditions to be categorised as an agency agreement that fals outside the scope
of Article 101(1) of the Treaty, the sdling or purchasing function of the agent forms part of the principa’s
activities. Snce the principd bears the commercia and financial risks related to the sdlling and purchasing of
the contract goods or services, dl obligations imposed on the agent in reation to the contracts concluded
and/or negotiated on behdf of the principa fal outside Article 101(1) of the Treaty. The assumption by the
agent of the obligations listed in this paragraph is considered to form an inherent part of an agency agreement,
as those obligations relate to the ability of the principa to determine the scope of the agent’s activity in relation
to the contract goods or services. Thisisessentid if theprincipa isto assumetherisksin respect of the contracts
concluded and/or negotiated by the agent on the principd’s behaf. Thus, the principd is able to determine the
commercid strategy in relation to:
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(@) limitations on theterritory in which the agent may sdll the contract goods or services;
(b) limitations on the customers to whom the agent may sdll the contract goods or services;

(c) thepricesand conditions at which the agent must sdll or purchasethe contract goods or services.

42) By contrast, where the agent bears one or more of the rlevant risks described in paragraphs (31) to (33), the
agreement between agent and principa does not constitute an agency agreement that fdls outside the scope of
Article 101(1) of the Treaty. In that situation, the agent will be treated as an independent undertaking and the
agreement between agent and principd will be subject to Article 101(1) of the Tresty, like any other vertica
agreement. For that reason, Article 1(1), point (k) of Regulation (BJ) 2022/720 darifies that an undertaking
which, under an agreement fdling within the scope of Article 101(1) of the Treaty, sells goods or services on
behdf of another undertaking isabuyer.

43) Even if the agent bears no significant risks of the type described in paragraphs (31) to (33), it remains a separate
undertaking from the principa and therefore provisons governing the relationship between the agent and the
principa may fal within Article 101(1) of the Treaty, irrespective of whether they form part of the agreement
governing the sae or purchase of goods or services or a separate agreement. Quch provisions can benefit from
the exemption provided by Articde 2(1) of Regulation (BJ) 2022/720, provided that the conditions of the
Regulation are fulfilled. Outside the scope of Regulation (BJ) 2022/720, such provisions require an individua
assessment under Article 101 of the Treaty, as described in section 8.1, in particular to determine whether they
produce restrictive effects within the meaning of Artidle 101(1) of the Treaty and, if so, whether they satisfy the
conditions of Article 101(3) of the Treaty. For instance, agency agreements may contain a provision preventing
the principa from agppointing other agents in respect of a given type of transaction, customer or territory
(exclusive agency provisions) or a provison preventing the agent from acting as an agent or distributor for
undertakings that compete with the principa (single branding provisions). Exclusive agency provisons will, in
generd, not result in anti-competitive effects. However, single branding provisions and post-term non-compete
provisions, which concern inter-brand competition, may restrict competition within the meaning of Article
101(1) of the Treaty where, in isolation or by way of cumulative effects, they result in foreclosure of the
relevant market where the contract goods or services are sold or purchased (see in particular sections 6.2.2
and 8.2.1).

44) An agency agreement may aso fall within the scope of Article 101(1) of the Treaty even if the principa bearsdl
therdevant financia and commercid risks, in cases where the agreement facilitates collusion. That could be the
case, for instance, where a number of principas use the same agents while collectively excluding other
principas from using those agents, or where principas use the agents to collude on marketing strategy or to
exchange sensitive market information.

45) In the case of an independent distributor that dso acts as an agent for certain goods or services of the same
supplier, compliance with the requirements set out in paragraphs (36) to (39) has to be assessed strictly. Thisis
necessary to avoid misuse of the agency mode in scenarios where the supplier does not actualy become active
at theretail level via the agency agreement and take dl associated commercid decisions and assume dl related
risks, in accordance with the principles set out in paragraphs (30) to (33) , but rather uses the agency model as
a means to control retail prices for those products that dlow high resde margins. Snce resde price
maintenance (RAVI') is a hardcore restriction under Article 4 of Regulation (BJ) 2022/720, as set out in section
6.1.1, and a redtriction by object under Article 101(1) of the Treaty, the agency relationship should not be
misused by suppliers to circumvent the gpplication of Article 101(1) of the Treaty.

3.23. Aganogy and the online platform ezxonomy

(46) Agreements entered into by undertakings active in the online platform economy generdly do not meet the
conditions to be categorised as agency agreements that fal outside the scope of Article 101(1) of the Treaty.
Quch undertakings generaly act as independent economic operators and not as part of the undertakings for
which they provide services. In particular, undertakings active in the online platform economy often serve a
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very large number of sdlers, which prevents them from effectively becoming part of any of the sdlers
undertakings. In addition, strong network effects and other features of the online platform economy can
contribute to asignificant imbaance in the size and bargaining power of the contracting parties. This can result
in a stuation where the conditions under which goods or services are sold and the commercid strategy are
determined by the undertaking active in the online platform economy rather than by the sellers of the goods or
services. In addition, undertakings active in the online platform economy typicaly make significant market-
specific investments, for example, in software, advertising and after-sdes services, indicating that those
undertakings bear significant financial or commercid risks associated with the transactions that they
intermediate.

3.3. Subcontracting agreements

@47) Subcontracting agreements are defined in the Subcontracting Notice (*) as agreements under which one firm,
cdled ‘the contractor’, whether or not in consequence of a prior order from a third party, entrusts to another,
cdled ‘the subcontractor’, the manufacture of goods, the supply of services or the performance of work under
the contractor’s instructions, to be provided to the contractor or performed on his behdf. As a generd rule,
subcontracting agreements fdl outside the scope of Article 101(1) of the Treaty. The Subcontracting Notice
includes further guidance on the application of that generd rule. In particular, the Subcontracting Notice states
that Article 101(1) of the Treaty does not apply to dauses limiting the use of technology or equipment that the
contractor providesto asubcontractor, on condition that the technology or equipment isnecessary to enablethe
subcontractor to produce the products concerned (*). The Subcontracting Notice adso darifies the scope of
application of that generd rule and in particular, that other restrictions imposed on the subcontractor can fall
within the scope of Article 101 of the Treaty, such as the obligation not to conduct or exploit the
subcontractor’s own research and development or not to producein generd for third parties (*).

4. SCOPE OF REGULATION (EU) 2022/720
41, Safe harbour established by Regulation (EU) 2022/720

48) The exemption provided by Artide 2(1) of Regulation (BJ) 2022/720 establishes a safe harbour for vertical
agreements within the meaning of the Regulation, provided that the market shares held by the supplier and the
buyer on the rdlevant markets do not exceed the thresholds set out in Article 3 of the Regulation (see section
5.2.)and the agreement does not include any of the hardcore restrictions set out in Article 4 of the Regulation
(see section 6.1.) (*). The safe harbour gpplies as long as the benefit of the block exemption has not been
withdrawn in a particular case by the Commission or by an NCA pursuant to Article 29 of Regulation (EC)
No 1/2003 (see section 7.1.). The fact that a vertica agreement fals outside the safe harbour does not mean
that the agreement fdls within the scope of Artide 101(1) of the Treaty or that it does not fulfil the conditions
of Article 101(3) of the Treaty.

49) Where a supplier uses the same vertica agreement to distribute severd types of goods or services, the
gpplication of the market share thresholds set out in Article 3(1) of Regulation (BJ) 2022/720 may result in the
exemption provided by Article 2(1) of the Regulation agpplying in respect of some goods or services but not in
respect of others. As regards the goods or services to which Article 2(1) of the Regulation does not apply, an
individual assessment under Article 101 of the Treaty is necessary.

(“) Commission notice of 18 December 1978 concerning the assessment of certain subcontracting agreementsin relation to Artice 85(1)
of the BEEC Treaty (OJC 1, 3.1.1979, p. 2).

(*5) See paragraph 2 of the Subcontracting Notice, which provides further darifications in particular on the use of industriad property
rights and know-how.

(*6) Seeparagraph 3 of the Subcontracting Notice.

(*) Asregards excduded restrictions and the meaning of Article 5 of Regulation (BJ) 2022/720, see section 6.2. of these Guidelines.
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42. Definition of vertical agreements

(50) Article 101(1) of the Treaty refers to agreements between undertakings. It makes no distinction regarding
whether the undertakings operate at the same level or at different levels of the production or distribution chain.
Article 101(1) of the Treaty thus gppliesto both horizonta and vertical agreements (*®).

(61 Rursuant to the power conferred on the Commission by Article 1 of Regulation No. 19/65/EEC to dedare by
regulation that Article 101(1) of the Treaty shal not apply to certain categories of agreements between
undertakings, Article 1(1), point (a) of Regulation (BJ) 2022/720 defines a vertical agreement as ‘an agreement
or concerted practice entered into between two or more undertakings, each of which operates, for the purposes
of the agreement or the concerted practice, a a different level of the production or distribution chain, and
relating to the conditions under which the partiesmay purchase, sdl or resdll certain goods or services (*).

421.  Unilated ondud falls outsdethesmopef Regulation (BU) 2022/720

(52) Regulation (BJ) 2022/720 does not gpply to unilaterd conduct by undertakings. Unilatera conduct can,
however, fal within the scope of Article 102 of the Treaty, which prohibits the abuse of adominant position (%).

(53) Regulation (BJ) 2022/720 applies to verticd agreements. For there to be an agreement within the meaning of
Article 101 of the Treaty, it is sufficient that the parties have expressed their joint intention to conduct
themsalves on the market in a specific way (a so-caled concurrence of wills). The form in which that intention
isexpressed isirrdevant, aslong asit congtitutes afaithful expression of the parties intention (*').

(54) If thereis no explicit agreement expressing the parties concurrence of wills, a party or authority that dleges an
infringement of Article 101 of the Treaty must prove that the unilaterd policy of one party receives the
acquiescence of the other party. Asregards vertical agreements, acquiescence to a specific unilateral policy may
be either explicit or tacit:

(@) explicit acquiescence can be deduced from the powers conferred upon the parties in a general agreement
drawn up in advance. If the terms of that agreement provide for or authorise one party to subsequently
adopt a specific unilatera policy that is binding on the other party, the acquiescence to that policy by the
other party can be established on that basis ().

(b) for tacit acquiescence, it is necessary to show that one party explicitly or implicitly requiresthe cooperation
of theother party for theimplementation of its unilateral policy and that the other party has complied with
that requirement by implementing that unilateral policy in practice (). For instance, if after a supplier’s
announcement of a unilaterd reduction of supplies in order to prevent parald trade, didtributors
immediately reduce their orders and stop engaging in parald trade, it can be concluded that those
distributors tacitly acquiesce to the supplier’s unilaterad policy. However, such a condusion cannot be
reached if the distributors continue to engage in pardle trade or try to find new waysto engagein paralld
trade.

(*®) Seejudgment in Case C-56/65 - Sodété Technique Minierev Masthinenbau Ulm, page 249.

(*®) In accordance with Artide 1(1), point (a) of Regulation (BJ) 2022/720, in these Guideines the term “verticd agreement” includes
vertica concerted practices, unless stated otherwise.

() Conversdly, where there exists averticd agreement within the meaning of Article 101 of the Treety, the gpplication of Regulation (BUJ)
2022/720 and these Guidelines is without prejudice to the possible parald application of Article 102 of the Treaty to the vertica
agreement.

(') Seejudgment of 14 Bnuary 2021, Case C-450/19, Kilpailu- ja kuluttgjavirasto, BU:C:2021:10, paragraph 21.

(%2) Seejudgment of 13 duly 2006, Commisson v Vdksavagen AG, Case C-74/04 P, BJ:C:2006:460, paragraphs 39 to 42.

(%) Seejudgment of 26 October 2000, Bayer AG v Commission, Case T-41/96, BU:T:2000:242, paragraph 120.
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(55) In light of the above, the imposition of genera terms and conditions by one party amounts to an agreement
within the meaning of Article 101(1) of the Treaty where such terms and conditions have been explicitly or
tacitly accepted by the other party ().

422 Theundatakings oparateat diffarant levds of the produdion or digtribution chain

(56) Regulation (BUJ) 2022/720 applies to agreements between two or more undertakings, irrespective of their
business modd. The Regulation does not apply to agreements entered into with natura persons who are acting
for purposes which are outside their trade, business, craft or profession, as such persons are not undertakings.

(57) To qualify asavertica agreement within the meaning of Article 1(1), point (a) of Regulation (BJ) 2022/720, an
agreement must be entered into between undertakings operating, for the purposes of the agreement, at different
levels of the production or distribution chain. For example, a vertica agreement exists where one undertaking
produces a raw materia or provides a serviceand sdls it to another undertaking that uses it as an input, or
where a manufacturer sdls a product to awholesder that resdls it to aretailer. Likewise, a verticad agreement
exists where one undertaking sdlls goods or servicesto another undertaking which is the end user of the goods
Or services.

(58) As the definition in Article 1(1), point (a) of Regulation (BJ) 2022/720 refers to the purpose of the specific
agreament, the fact that one undertaking party to the agreement is active at more than one leve of the
production or distribution chain does not preclude the application of Regulation (BJ) 2022/720. However,
where a verticd agreement is entered into between competing undertakings, Regulation (BJ) 2022/720 does
not apply, unless the conditions of Article 2(4) of the Regulation arefulfilled (see sections4.4.3. and 4.4.4.).

423. Theagreament rdatesto thepurdhass sleor resdledf goodsor sanvicss

(59) To qudify as a vertica agreement within the meaning of Article 1(1), point (a) of Regulation (BJ) 2022/720, the
agreement must relate to the conditions under which the parties “may purchase, sell or resdll certain goods or
services’. Fursuant to the purpose of block exemption regulations to provide legal certainty, Article 1(1),
point (a) of Regulation (BJ) 2022/720 must be interpreted broadly as applying to al verticd agreements,
irrespective of whether they relate to intermediate or fina goods or services. For the purpose of applying the
Regulation to a particular agreement, both the goods or services supplied and, in the case of intermediate goods
or services, theresulting fina goods or services, are considered contract goods or services.

(60) Vertica agreements in the online platform economy, including those entered into by providers of online
intermediation services, as referred to in Article 1(1), point (d) of Regulation (BJ) 2022/720, are covered by
Article 1(1), point (a) of Regulation (BJ) 2022/720. In the case of vertica agreements relating to the provision
of online intermediation services, both the online intermediation services and the goods or services that are
transacted via the online intermediation services are considered as contract goods or services for the purpose of
applying Regulation (BJ) 2022/720 to the agreement.

61) Regulation (BJ) 2022/720 does not apply to vertica restraints that do not relate to the conditions under which
goods or services may be purchased, sold or resold. Such restraints must therefore be assessed individualy,
namely it is necessary to determine whether they fal within the scope of Article 101(1) of the Treaty and, if so,
whether they fulfil the conditions of Article 101(3) of the Treaty. For example, Regulation (BJ) 2022/720 does
not apply to an obligation that prevents the parties from carrying out independent research and development,
even though the parties may have induded it in their vertica agreement. Another example concerns rent and

() See Commission Decision in AT.40428 - Guess recital 97, with reference to judgment of 11 Jnuary 1990, Sandoz Prodotti Farmacautid
v Commision, Case C-277/87, BJ:C:1990:6, paragraph 2, and judgment of 9 July 2009, Paugeot and Raugeot Nedaland v Commission,
Case T-450/05, BU:T:2009:262, paragraphs 168 to 209.
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lease agreements. Although Regulation (BJ) 2022/720 appliesto agreements for the sale and purchase of goods
for the purpose of renting them to third parties, rent and lease agreements as such are not covered by the
Regulation, becausein that case thereis no sae or purchase of goods.

43. Vertical agreementsin the online platform economy

62) Undertakings active in the online platform economy play an increasindy important role in the distribution of
goods and services. They enable new ways of doing business, some of which are not easy to categorise using
the concepts applied to verticd agreementsin the brick and mortar environment.

(63) Undertakings active in the online platform economy are often qudified as agentsin contract or commercid law.
However, this qudification is not material for the categorisation of their agreements under Article 101(1) of the
Treaty (%). Verticd agreements entered into by undertakings active in the online platform economy will only be
categorised as agency agreements that fal outside the scope of Artide 101(1) of the Treaty where they fulfil the
conditions set out in section 3.2. Due to the factors mentioned in section 3.2.3., those conditions will generdly
not be fulfilled in the case of agreements entered into by undertakings activein the online platform economy.

(64) Whereavertical agreesment entered into by an undertaking activein the online platform economy does not mest
the conditions to be categorised as an agency agreement falling outside the scope of Article 101(1) of the Treety,
it is necessary to consider whether the agreement relates to the provison of online intermediation services.
Article 1(1), point (e) of Regulation (BJ) 2022/720 defines online intermediation services as information
society services () which dlow undertakings to offer goods or services to other undertakings or to find
consumers, with a view to facilitating the initiating of direct transactions between undertakings or between an
undertaking and a find consumer, irrespective of whether and where the transactions are ultimately
concluded (*'). Examples of online intermediation services may include e-commerce marketplaces, gpp stores,
price comparison tools and socid media services used by undertakings.

(65) In order to quaify asa provider of onlineintermediation services, an undertaking must facilitate the initiating of
direct transactions between two other parties. In principle, the functions performed by the undertaking must be
assessed separately for each vertica agreement that the underteking enters into, notably because undertakings
active in the online platform economy often gpply different business models in different sectors or even within
the same sector. For example, in addition to providing online intermediation services, such undertakings may
buy and resdll goods or services, in some cases performing both functions vis-a-vis a singe counterparty.

(66) Thefact that an undertaking collects payments for transactions that it intermediates, or offers ancillary services
in addition to its intermediation services, for example, advertising services, rating services, insurance or a
guarantee against damage, does not preclude it from being categorised as a provider of online intermediation
services (%).

67) For the purpose of applying Regulation (BJ) 2022/720, undertakings that are party to vertica agreements are
categorised as either suppliers or buyers. Fursuant to Article 1(1), point (d) of the Regulation, an undertaking
that provides online intermediation services within the meaning of Article 1(1), point (e) of the Regulation is

(%) Seedso paragraph (30).

(%) See Artidle 1(1), point (b) of Directive (BJ) 2015/1535 of the European Parliament and of the Coundil of 9 September 2015 laying
down a procedure for the provision of information in the field of technicd regulations and of rules on Information Society services
(OJL241,17.9.2015, p. 1).

(") See dso Artide 2(2) of Regulation (BJ) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting
fairness and transparency for business users of online intermediation services (OJL 186, 11.7.2019, p. 57).

(%) See, for example, judgment of 19 December 2019, X, Case C-390/18, BJ:C:2019:1112, paragraphs 58 to 69.
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categorised as a supplier in respect of those servicesand an undertaking that offers or sdlls goods or servicesvia
online intermediation services is categorised as a buyer in respect of those online intermediation services,
irrespective of whether it pays to use the online intermediation services (*). This has the following
consequences for the gpplication of Regulation (BJ) 2022/720:

(@) theundertaking that providesthe onlineintermediation services cannot be categorised as a buyer within the
meaning of Article 1(1), point (k) of the Regulation in respect of goods or services offered by third parties
using those online intermediation services;

(b) for the purpose of applying the market share thresholds set out in Article 3(1) of the Regulation, the market
share of the undertaking that provides the online intermediation services is caculated on the relevant
market for the supply of those services. The scope of the relevant market depends on the facts of the case,
in particular the degree of substitutability between online and offline intermediation services, between
intermediation services used for different categories of goods or services and between intermediation
services and direct sdes channds,

(c) redtrictionsimposed by the undertaking that provides the online intermediation services on buyers of those
servicesrelating to the price at which, the territories to which, or the customersto whom the intermediated
goods or services may be sold, induding restrictions relating to online advertising and online sdlling, are
subject to the provisions of Article 4 of the Regulation (hardcore restrictions). For example, pursuant to
Article 4, point (a) of the Regulation, the exemption provided by Article 2(1) of the Regulation does not
apply to an agreement under which a provider of online intermediation services imposes a fixed or
minimum sale pricefor atransaction that it facilitates;

(d) pursuant to Article 5(1), point (d) of the Regulation, the exemption provided by Article 2(1) of the
Regulation does not apply to across-platform retail parity obligations imposed by the underteking that
providesthe online intermediation services on buyers of those services;

(e) pursuant to Article 2(6) of the Regulation, the exemption provided by Article 2(1) of the Regulation does
not apply to agreements relating to the provision of online intermediation services where the provider of
the services is a competing undertaking on the relevant market for the sde of the intermediated goods or
services (hybrid function). As set out in section 4.4.4., such agreements must be assessed under the
Horizonta Guidelines as regards possible collusive effects and under section 8 of these Guiddines as
regards any vertical restraints.

(68) Undertakings active in the online platform economy that do not provide online intermediation services within
the meaning of Article 1(1), point (e) of Regulation (BJ) 2022/720 may be categorised as either suppliers or
buyers for the purpose of gpplying the Regulation. For example, such undertakings may be categorised as
suppliers of upstream input services or as (re)sellers of goods or services downstream. This categorisation may
affect, in particular, the definition of the rdevant market for the purpose of applying the market share
thresholds set out in Article 3(1) of the Regulation, the applicability of Article 4 of the Regulation (hardcore
restrictions), and the applicability of Article 5 of the Regulation (excluded restrictions).

44, Limits to the application of Regulation (EU) 2022/720
441. Asxodationsof retailas

69) Article 2(2) of Regulation (BJ) 2022/720 provides that vertica agreements entered into by an association of
undertakings that fulfils certain conditions can benefit from the safe harbour, thereby excluding from the safe
harbour vertica agreements entered into by dl other associations. More specifically, verticad agresments
entered into between an association and individua members, or between an association and individua

(%) The guidance provided in this section 4 of these Guidelines is without prejudice to the categorisation of undertakings that are party to
agreements that fall outside the scope of Regulation (BJ) 2022/720.
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suppliers, fal within the scope of Regulation (BJ) 2022/720 only if al the members are retailers, selling goods
(and not services) to fina consumers, and if each individua member of the association has an annud turnover
not exceeding BUR 50 million (®°). However, where only a limited number of the members of the association
have an annua turnover exceeding the BUR 50 million threshold and where those members together represent
lessthan 15 %of the collective turnover of al the members, thiswill generaly not change the assessment under
Article 101 of the Tresty.

(70) An asociation of undertakings may involve both horizontd and vertical agreements. The horizontd
agreements must be assessed according to the principles set out in the Horizonta Guidelines. If the conclusion
of that assessment is that a cooperation between undertakings in the area of purchasing or sdling does not
raise concerns, in particular because it meets the conditions set out in those Guidelines relating to purchasing
and/or commercidisation agreements, a further assessment will be necessary to examine the vertica
agreements concluded by the association with individua suppliers or individua members. That further
assessment must be conducted in accordance with the rules of Regulation (BU) 2022/720, and in particular
with the conditionslaid down in Artidles 3, 4 and 5 thereof, and with these Guidelines. For instance, horizonta
agreements concluded between the members of the association or decisions adopted by the association, such as
the decision to require the members to purchase from the association or the decison to alocate exclusive
territories to the members must first be assessed as a horizonta agreesment. Only if that assessment leads to the
conclusion that the horizonta agreement or decision is not anti-competitiveisit necessary to assess the vertica
agreements between the association and individual members or between the association and individua
suppliers.

442. Vetica agreaments aontaining provisonson intdledud propaty rights (IPRs)

(71) Article 2(3) of Regulation (BJ) 2022/720 providesthat vertica agreements containing certain provisionswhich
rdate to the assignment or use of IPRs can benéfit from the exemption provided by Article 2(1) of the
Regulation, subject to certain conditions. Accordingly, Regulation (BJ) 2022/720 does not apply to other
vertica agreements containing IPR provisions.

(72) Regulation (BJ) 2022/720 applies to vertica agreements containing IPR provisons where dl of the following
conditions arefulfilled:

(@) thelPRprovisons must be part of a vertical agreement, that is, an agreement with conditions under which
the parties may purchase, sell or resdll certain goods or services;

(b) thelPRs must be assigned to or licensed for use by the buyer;
(c) thelPRprovisonsmust not congtitute the primary object of the agreement;

(d) the IPR provisons must be directly related to the use, sde or resde of goods or services by the buyer or its
customers. In the case of franchising where marketing forms the object of the exploitation of the IPRs, the
goods or services are distributed by the master franchisee or the franchisees;

(e) the IPR provisons, in rdation to the contract goods or services, must not contain restrictions of
competition having the same object as verticd restraints that are not exempted under Regulation (BJ)
2022/720.

(73) These conditions ensure that Regulation (BJ) 2022/720 gpplies to vertica agreements where the use, sale or
resde of goods or services can be performed more effectively because IPRs are assigned to or licensed for use by
the buyer. This means that restrictions concerning the assignment or use of IPRs benefit from the exemption
provided by Article 2(1) of the Regulation where the main object of the agreement is the purchase or
distribution of goods or services.

(%) Theannual turnover ceiling of BJR 50 million is based on the turnover ceiling for SVIEsin Artide 2 of the Annex to the Commission
Recommendation 2003/361/EC.



30.6.2022 Officia Jurna of the European Union C 248/23

(74) The first condition, set out in paragraph (72), point (a), makes clear that the IPRs must be provided in the
context of an agreement to purchase or distribute goods, or an agreement to purchase or provide services, and
not an agreement concerning the assignment or licensing of IFRs for the manufacture of goods, nor a pure
licensing agreement. Regulation (BJ) 2022/720 does not cover for instance:

(@) agreements where a party provides another party with a recipe and licenses the other party to produce a
drink with that recipe;

(b) the purelicence of atrade mark or sign for the purposes of merchandising;
(c) sponsorship contracts concerning theright to advertise onesdlf asbeing an officia sponsor of an event;

(d) copyright licensing such as broadcasting contracts concerning the right to record or broadcast an event.

(75) It follows from the second condition, set out in paragraph (72), point (b), that Regulation (BJ) 2022/720 does
not apply where the IPRs are provided by the buyer to the supplier, regardiess of whether the IPRs concern the
manner of manufacture or of distribution. An agreement relating to the transfer of IPRs to the supplier and
containing possible restrictions on the sales made by the supplier is not covered by Regulation (BJ) 2022/720.
This means that subcontracting involving the transfer of know-how to a subcontractor is not covered by
Regulation (BJ) 2022/720 (see dso section 3.3). However, verticd agreements under which the buyer merely
provides specifications to the supplier which describe the goods or services to be supplied are covered by
Regulation (BJ) 2022/720.

(76) Thethird condition, set out in paragraph (72), point (c), requires that the primary object of the agreement is not
the assignment or licensing of IPRs. The primary object must be the purchase, sale or resale of goods or services,
and the IPR provisons must serve the implementation of the vertical agreement.

(77) Thefourth condition, set out in paragraph (72), point (d), requiresthat the IPR provisons facilitate the use, sde
or resae of goods or services by the buyer or its customers. The goods or services for use or resde are usudly
supplied by the licensor, but they may dso be purchased by the licensee from a third party supplier. The IR
provisions will generdly concern the marketing of goods or services. An example would be a franchise
agreement where the franchisor sdls to the franchisee goods for resae and licenses the franchisee to use its
trademark and know-how to market the goods, or where the supplier of a concentrated extract licenses the
buyer to dilute and bottle the extract before selling it asadrink.

(78) The fifth condition, set out in paragraph (72), point (e), requires that the IPR provisions do not have the same
object as any of the hardcore restrictions listed in Article 4 of Regulation (BJ) 2022/720 or any of the
restrictions that are excluded from the benefit of the Regulation pursuant to Artice 5 of the Regulation (see
section 6).

(79) IPRsrlevant to theimplementation of vertica agreementswithin the meaning of Article 2(3) of Regulation (BJ)
2022/720 generdly concern three main areas: trademarks, copyright and know-how.

4421. Trademarks

(80) A trademark licence to a distributor may be related to the distribution of the licensor’s productsin a particular
territory. If it isan exclusive licence, the agreement amountsto exclusive distribution.

4422. Copyright

81 Resdllers of goods or services covered by copyright (for example, books and software) may be obliged by the
copyright holder to only resell under the condition that the buyer, irrespective of whether it is another resdller
or the end user, does not infringe the copyright. To the extent that they fall within the scope of Artide 101(1)
of the Treaty, such obligations on the resdler are covered by Regulation (BJ) 2022/720.
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(82) As mentioned in paragraph 62 of the Technology Transfer Guidelines (¢'), the licensing of software copyrights
for the purpose of mere reproduction and distribution of the protected work is not covered by Commission
Regulation (BJ) No 316/2014 (%2) but is instead covered by andogy by Regulation (BJ) 2022/720 and these
Guiddlines.

(83) Furthermore, agreements under which hard copies of software are supplied for resale and the resdller does not
acquirealicenceto any rightsin the software but only hasthe right to resdll the hard copies, are to be regarded
as agreements for the supply of goods for resae for the purpose of Regulation (BJ) 2022/720. Under that form
of distribution, the licensing of the software only takes place between the copyright owner and the user of the
software. It may take the form of a “shrink wrap” licence, thet is, a set of conditions induded in the package of
the hard copy, which the end user is deemed to accept by opening the package.

(84) Buyers of hardware incorporating software protected by copyright may be obliged by the copyright holder not
to infringe the copyright and must therefore not make copies and resd| the software or make copies and use
the software in combination with other hardware. To the extent that they fall within the scope of Article 101(1)
of the Treaty, such restrictions on use are covered by Regulation (BJ) 2022/720.

4423. Know-how

(85) Franchise agreements, with the exception of industria franchise agreements, are an example of know-how being
communicated to the buyer for marketing purposes (¢%). Franchise agreements contain licences of IPRs relating
to trademarks or signs, and know-how for the use and distribution of goods or the provision of services. In
addition to the licence of IFRs, the franchisor usudly provides the franchisee with commercid or technica
assistance for the duration of the agreement, such as procurement services, training, advice on red estate and
financid planning. The licence and the assistance provided are integrd components of the business method
being franchised.

(86) Licensing contained in franchise agreements is covered by Regulation (BJ) 2022/720 where dl five conditions
listed in paragraph (72) are fulfilled. This is usualy the case, as under most franchise agreements, including
master franchise agreements, the franchisor provides goods and/or services, in particular commercid or
technica assistance services, to the franchisee. The IPRs help the franchisee to resell the products supplied by
the franchisor or by a supplier designated by the franchisor, or to use those products and sdl the resulting
goods or services. Where the franchise agreement concerns solely or primarily the licensing of IFRs, it is not
covered by Regulation (BJ) 2022/720, but the Commission will, as a generd rule, apply the principles set out
in Regulation (BJ) 2022/720 and these Guiddlines to such an agreement.

87) The following IPR-related obligations are generally considered necessary to protect the franchisor’s IPRs and,
where such obligations fal within the scope of Article 101(1) of the Trezaty, they are aso covered by Regulation
(BJ) 2022/720:

(@) an obligation on the franchisee not to engage, directly or indirectly, in any similar business;

(b) an obligation on the franchisee not to acquire financia interestsin the capita of a competing undertaking
such asto give the franchisee the power to influence the economic conduct of such undertaking;

(c) an obligation on the franchisee not to disclose to third parties the know-how provided by the franchisor as
long as such know-how is not in the public domain;

(') Communication from the Commission — Guiddines on the application of Artide 101 of the Treaty on the Functioning of the
European Union to technology transfer agreements (OJC 89, 28.3.2014, p. 3).

(®2) Commission Regulation (BJ) No 316/2014 of 21 March 2014 on the application of Article 101(3) of the Treaty on the Functioning
of the European Union to categories of technology transfer agreements (OJL 93, 28.3.2014, p. 17).

(%) Paragraphs (85) to (87) apply by andogy to other types of distribution agreement that involve the transfer of substantia know-how
from the supplier to the buyer.
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(d) an obligation on the franchisee to communicate to the franchisor any experience gained in exploiting the
franchise and to grant the franchisor and other franchisees a non-exdusive licence for the know-how
resulting from that experience;

(e) an obligation on the franchisee to inform the franchisor of infringements of licensed IPRs, to take legd
action againg infringers or to assist the franchisor in any legd actions against infringers;

(f) an obligation on the franchisee not to use know-how licensed by the franchisor for purposes other than the
exploitation of the franchise;

(9) an obligation on the franchisee not to assign the rights and obligations under the franchise agreement
without the franchisor’s consent.

443. Vetica agreaments bdwean compditors

(88) As regards vertica agreements between compstitors, it should first be noted that, pursuant to Article 2(7) of
Regulation (BJ) 2022/720, on which guidance is provided in section 4.5., the Regulation does not apply to
vertical agreements the subject matter of which fdls within the scope of any other block exemption regulation,
unless otherwise provided for in such other regulation.

(89) Article 2(4), first sentence, of Regulation (BJ) 2022/720 establishes the generd rule that the exemption
provided by Article 2(1) of the Regulation does not apply to verticd agreements between competing
undertakings.

(90) Article 1(1), point (c) of Regulation (BJ) 2022/720 defines a competing undertaking as an actua or potentid
competitor. Two undertakings are treated as actud competitors if they are active on the same relevant (product
and geographic) market. An undertaking is treated as a potentid competitor of another undertaking if, absent
the verticd agreement between the undertakings, it is likely that the former would, within a short period of
time (normally not longer than one yeer), make the additiona necessary investments or incur other necessary
costs to enter the rdevant market in which the latter undertaking is active. This assessment must be based on
redistic grounds, having regard to the structure of the market and the economic and legd context. The mere
theoretica possibility of entering a market is not sufficient. There must be red and concrete possibilities for the
undertaking to enter the market and no insurmountable barriers to entry. Conversdly, there is no need to
demonstrate with certainty that the undertaking will in fact enter the relevant market and that it will be capable
of retaining its place there ().

91) Vertica agreements between competing undertakings that do not fal within the exceptions set out in Article
2(4), second sentence, of Regulation (BJ) 2022/720, on which guidance is provided in paragraphs (93) to (95),
must be individualy assessed under Article 101 of the Treaty. These Guidelines are relevant for the assessment
of any vertica restraints in such agreements. The Horizonta Guidelines may provide relevant guidance for the
assessment of possible collusive effects.

92) Awholesder or retailer that provides specifications to amanufacturer to produce goods for sale under the brand
nameof that wholesder or retailer isnot considered amanufacturer of such own-brand goods and consequently
not a competitor of the manufacturer for the purpose of applying Article 2(4), point (a) of Regulation
(BJ) 2022/720. Therefore, the exemption provided by Article 2(1) of the Regulation can apply to a vertica
agreement entered into between, on the one hand, awholesder or retailer that sells own-brand goods that have
been manufactured by a third party (and not in-house) and, on the other hand, a manufacturer of competing
branded goods (%°). By contrast, wholesders and retailers that manufacture goods in-house for sale under their
own brand name are considered to be manufacturers and therefore the exemption provided by Article 2(1) of
the Regulation does not apply to verticd agreements entered into by such wholesders or retalers with
manufacturers of competing branded goods.

() See the judgments of 30 Bbnuary 2020, Ganaics (UK) and Othas v Compeition and Markets Autherity, Case C-307/18, BU:C:2020:52,
paragraphs 36 to 45; 25 March 2021, H. Lundbek A/S and Lundbeck Ltd v European Commission, Case C-591/16 B, BJ:C:2021:243,
paragraphs 54 to 57.

(%) Thisiswithout prejudice to the application of the Subcontracting Notice, see paragraph (47) of these Guiddlines.
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(93) Article 2(4), second sentence, of Regulation (BJ) 2022/720 contains two exceptions to the generd rule that the
block exemption does not apply to agreements between competing undertakings. More specifically, the second
sentence of Article 2(4) providesthat the exemption provided by Article 2(1) of the Regulation applies to non-
reciproca vertical agreements between competing undertakings that fulfil the conditions of either Article 2(4),
point (a) or point (b) of the Regulation. Non-reciproca meansin particular that the buyer of the contract goods
or servicesdoes not aso supply competing goods or servicesto the supplier.

(94) The two exceptions set out in the second sentence of Article 2(4) of Regulation (BJ) 2022/720 both concern
scenarios of dud distribution, namely where a supplier of goods or services is aso active at the downstream
leve, thereby competing with its independent distributors. Article 2(4), point (a) of the Regulation concernsthe
scenario where the supplier sdls the contract goods at severa levels of trade, namely at the upstream level asa
manufacturer, importer or wholesder and at the downstream level as an importer, wholesder or retaler,
whereas the buyer sdlls the contract goods at a downstream level, namely as an importer, wholesder or retailer,
and isnot acompeting undertaking at the upstream level whereit buys the contract goods. Article2(4), point (b)
of the Regulation concerns the scenario where the supplier is a provider of services operating at severa levels of
trade, whereas the buyer provides services at the retail level and is not a competing undertaking at the level of
trade whereit purchasesthe contract services.

(95) Therationde for the exceptions set out in Article 2(4), points (a) and (b) of Regulation (BJ) 2022/720 isthat, in
a dud distribution scenario, the potentia negative impact of the verticd agreement on the competitive
relationship between the supplier and the buyer at the downstream leve is considered to be lessimportant than
the potentia postive impact of the verticd agreement on competition in generd at the upstream or
downstream levels. As Artide 2(4), points (a) and (b) are exceptions to the generd rule that Regulation
(BJ) 2022/720 does not apply to agreements between competitors, those exceptions should be construed
narrowly.

(96) If the conditions set out in Article 2(4), point (a) or (b) of Regulation (BJ) 2022/720 arefulfilled, the exemption
provided by Article 2(1) of the Regulation appliesto dl aspects of the vertica agreement in question, including,
in generd, exchanges of information between the parties relating to the implementation of the agreement (%)
Information exchange can contribute to the pro-competitive effects of vertica agreements, including the
optimisation of production and distribution processes. This adso applies in scenarios of dud distribution.
However, not dl exchanges of information between a supplier and buyer in a dud distribution scenario are
efficiency-enhancing. For thisreason, Article 2(5) of Regulation (BJ) 2022/720 provides that the exceptions set
out in Article 2(4), points (a) and (b) do not apply to the exchange of information between a supplier and buyer
that is either not directly related to the implementation of the vertical agreement or is not necessary to improve
the production or distribution of the contract goods or services, or which meets neither of those conditions.
Article 2(5) of the Regulation and the guidance provided in paragraphs (96) to (103) only concern information
exchange in the context of dud distribution, namely information exchange between the parties to a vertica
agreement that fulfils the conditions of Article 2(4), point (a) or (b) of the Regulation.

97) For the purpose of applying Article 2(5) of the Regulation and these Guiddlines, information exchange includes
any communication of information by one party to the vertica agresment to the other party, irrespective of the
characterigtics of the exchange, for instance whether the information is communicated by only one party or by
both parties, or whether the information is exchanged in writing or ordly. It is dso immaterid whether the
form and content of the information exchange is expresdy agreed in the vertical agreement or if it takes place
on an informa basis, including, for example, where one party to the verticd agreement communicates
information without arequest from the other party.

(%) The guidance provided in these Guiddlines is without preudice to the application of Regulation (BJ) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of naturd persons with regard to the processing of persond data
and on the free movement of such data, and repeding Directive 95/46/EC (Generd Data Protection Regulation) (OJL 119, 4.5.2016,
p. 1) and other Union law applicable to the exchange of information within the meaning of paragraph (97) of these Guiddlines.
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(98) Whether an exchange of information in a dud distribution scenario is directly related to the implementation of
the vertica agreement and necessary to improve the production or distribution of the contract goods or services
within the meaning of Artidle 2(5) of Regulation (BJ) 2022/720 may depend on the particular modd of
digtribution. For example, under an exclusive distribution agreement, it may be necessary for the parties to
exchange information relating to their respective saes activities in particular territories or in respect of
particular customer groups. Under a franchise agreement, it may be necessary for the franchisor and franchisee
to exchange information relating to the gpplication of a uniform business mode across the franchise
network (¥). In asdective distribution system, it may be necessary for the distributor to shareinformation with
the supplier relating to its compliance with the sdection criteria and with any redtrictions on sdes to
unauthorised distributors.

(99) The following is a non-exhaustive list of examples of information that may, depending on the particular
circumstances, be directly related to the implementation of the vertica agreement and necessary to improvethe
production or distribution of the contract goods or services (%8):

(@) technicd information relating to the contract goods or services, induding information relating to the
registration, certification, handling, use, maintenance, repair, upgrading or recycling of the contract goods
or services, notably where such information is required to comply with regulatory measures, and
information that enables the supplier or buyer to adapt the contract goods or services to the requirements
of the customer;

(b) logistica information relating to the production and distribution of the contract goods or services at the
upstream or downstream levels, induding information relating to production processes, inventory, stocks
and, subject to paragraph (100), point (b), sales volumes and returns,

(c) subject to paragraph (100), point (b), information relating to customer purchases of the contract goods or
services, customer preferences and customer feedback, provided that the exchange of such information is
not used to redtrict the territory into which or the customers to whom the buyer may sdl the contract
goods or services within the meaning of Article 4, points (b), (c) or (d) of Regulation (BJ) 2022/720;

(d) information relating to the prices at which the contract goods or services are sold by the supplier to the
buyer;

(e) subject to paragraph (100), point (a), information relating to the supplier’s recommended or maximum
resde prices for the contract goods or services and information relating to the prices at which the buyer
resdls the goods or services, provided that the exchange of such information is not used to redtrict the
buyer’s ability to determineits sale price or to enforce afixed or minimum sde price within the meaning of
Artide4, point (a) of Regulation (BJ) 2022/720 (*°);

(f) subject to paragraph (100) and point (e) of this paragraph, information relating to the marketing of the
contract goods or services, incduding information on promotiona campaigns and information on new
goods or servicesto be supplied under the vertica agreement;

(9) performance-rdated information, including aggregated information communicated by the supplier to the
buyer reating to the marketing and sdes activities of other buyers of the contract goods or services,
provided that this does not enable the buyer to identify the activities of particular competing buyers, aswell
asinformation relating to the volume or vaue of the buyer’s sales of the contract goods or servicesreative
to its sdes of competing goods or services.

(100) The following are examples of information that is generaly unlikely to fulfil the two conditions set out in
Artidle 2(5) of Regulation (BJ) 2022/720 when exchanged between a supplier and a buyer in a dud
disgtribution scenario:

(") Seeparagraph 31 of the Article 101(3) Guiddines.

(%) Unlessindicated otherwise, the examples cover information communicated by the supplier or the buyer, irrespective of the frequency
of the communication and irrespective of whether theinformation relates to past, present or future conduct.

(%) See Section 6.1.1. for further guidance on RPV, induding on indirect means to apply RAM.
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(@) information relating to the future prices at which the supplier or buyer intend to sdll the contract goods or
services downstream;

(b) information relating to identified end users of the contract goods or services, unless the exchange of such
information is necessary:

(1) to enablethe supplier or buyer to satisfy the requirementsof a particular end user, for example to adapt
the contract goods or services to the end user’s requirements, to grant the end user special conditions,
including under a customer loydty scheme, or to provide pre- or after-sdes services, including
guarantee services,

(2) to implement or monitor compliance with a sdlective digtribution agreement or an exclusive
distribution agreement under which particular end users are dlocated to the supplier or buyer;

(c) information relating to goods sold by a buyer under its own brand name exchanged between the buyer and
a manufacturer of competing branded goods, unless the manufacturer is dso the producer of those own-
brand goods.

(101) Theexamples set out in paragraphs (99) and (100) are provided to assist undertakings with their self-assessment.
However, theinclusion of aparticular type of information in paragraph (99) does not imply that the exchange of
such information will fulfil the two conditions set out in Article 2(5) of Regulation (BJ) 2022/720 in dl cases.
Likewise, the inclusion of a particular type of information in paragraph (100) does not imply that the exchange
of such information will never fulfil those two conditions. Undertakings must therefore apply the conditions of
Article 2(5) of the Regulation to the particular facts of their vertica agreement.

(102) Where the parties to a verticd agreement that fulfils the conditions of Article 2(4), point (a) or (b) of
Regulation (BJ) 2022/720 exchange information that is either not directly related to the implementation of
their vertica agreement or is not necessary to improve the production or distribution of the contract goods or
services, or which fulfils neither of those two conditions, the information exchange must be assessed
individudly under Article 101 of the Treaty. Such exchanges do not necessarily infringe Article 101 of the
Treaty. Furthermore, the other provisions of the vertical agreement can ill benefit from the exemption
provided by Article 2(1) of the Regulation, provided that the agreement otherwise complies with the conditions
st out in the Regulation.

(103) Where competing undertakings enter into a vertical agreement and engage in exchanges of information that do
not benefit from the exemption provided by Article 2(1) of the Regulation (°), they may take precautions to
minimise the risk that the information exchange will raise competition concerns (). For example, they may
exchange information only in aggregated form or ensure an appropriate deay between the generation of the
information and the exchange. They may aso use technicd or administrative measures, such as firewdls, to
ensure that information communicated by the buyer is accessible only to the personned responsible for the
supplier’s upstream activities and not to the personnd responsible for the supplier’s downstream direct sales
activity. However, the use of such precautions cannot bring within the scope of the exemption provided by
Article 2(1) of Regulation (BJ) 2022/720 information exchanges that would otherwise fall outside the scope of
that exemption.

444, Vetica agreamentswith providers of onlineintemediation sarviassthat havea hybrid fundion

(104) Fursuant to Article 2(6) of Regulation (BJ) 2022/720, the dua distribution exceptions set out in Article 2(4),
points (a) and (b) of the Regulation do not apply to vertica agreements relating to the provison of online
intermediation services where the provider of the online intermediation services has a hybrid function, namely

(°) For example, because the conditions of Article 2(4), Artide 2(5) or Article 3(1) of the Regulation are not fulfilled.
(") Seethe chapter on information exchangein the Horizonta Guiddines and any future version of those Guiddlines.
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it isaso a competing undertaking on the relevant market for the sale of theintermediated goods or services (2).
Article 2(6) of Regulation (BJ) 2022/720 applies to vertica agreements “relating to” the provision of online
intermediation services, irrespective of whether the agreesment réelates to the provision of those services to a
party to the agreement or to third parties.

(105) Vertical agreements relating to the provison of online intermediation services entered into by providers of
online intermediation services with such a hybrid function do not fulfil the rationae for the dua distribution
exceptions, set out in Article 2(4), points (a) and (b) of Regulation (BJ) 2022/720. Such providers may have an
incentive to favour their own sdes and the ability to influence the outcome of competition between
undertakings that use their online intermediation services. Quch verticd agreements may therefore raise
concerns for competition in genera on relevant markets for the sde of theintermediated goods or services.

(106) Article 2(6) of Regulation (BJ) 2022/720 applies to vertica agreements reating to the provision of online
intermediation services where the provider of online intermediation services is an actua or potentid
competitor on the relevant market for the sde of the intermediated goods or services. In particular, it must be
likely that the provider of online intermediation services would, within a short period of time (normally not
longer than one year), make the additiona necessary investments or incur other necessary costs to enter the
rdevant market for the sae of theintermediated goods or services (?).

(107) Agreements relating to the provision of online intermediation services that, pursuant to Artice 2(6) of
Regulation (BJ) 2022/720, do not benefit from the exemption provided by Article 2(1) of the Regulation must
be assessed individudly under Article 101 of the Treaty. Such agreementsdo not necessarily restrict competition
within the meaning of Article 101(1) of the Treaty, or they may fulfil the conditions of an individua exemption
under Article 101(3) of the Treaty. The De Minimis Notice may apply where the parties hold low market shares
on therelevant market for the provision of online intermediation services and the rlevant market for the sae of
the intermediated goods or services (). The Horizontd Guidelines may provide relevant guidance for the
assessment of possible collusive effects. These Guidelines may provide guidance for the assessment of any
verticd redtraints.

(108) In the absence of restrictions of competition by object, appreciable anti-competitive effects are unlikely where
the provider of online intermediation services does not enjoy market power in the relevant market for online
intermediation services, for example because it has only recently entered such market (start-up phase). In the
online platform economy, the revenue generated by a provider of online intermediation services (for example,
commissions) may be only afirst proxy for the extent of its market power and it may aso be necessary to teke
into account dternative metrics, such asthe number of transactions intermediated by the provider, the number
of users of the online intermediation services (sellers and/or buyers) and the extent to which such users use the
services of other providers. It is dso unlikely that a provider of online intermediation services enjoys market
power whereit does not benefit from appreciable positive direct or indirect network effects.

(109) In the absence of restrictions by object or significant market power, it is unlikely that the Commission will
prioritise enforcement action in respect of verticad agreements relating to the provison of online
intermediation services where the provider has a hybrid function. Thisisin particular the case where, in adud
distribution scenario, a supplier alows buyers of its goods or services to use its website to distribute the goods
or services, but does not alow the website to be used to offer competing brands of goods or servicesand is not
otherwise active on the relevant market for the provision of online intermediation services in respect of such
goods or services.

() The application of Article 2(6) of Regulation (BJ) 2022/720 presupposes that the vertica agreement entered into by the provider of
online intermediation services with a hybrid function does not qudify as an agency agreement that fals outside the scope of Article
101(1) of the Treaty, see paragraphs (46) and (63).

(®) Seeparagraph (90).

(*) Seeparagraph (26).
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45. Relationship with other block exemption regulations

(110) Asexplained in sections4.1. and 4.2., Regulation (BJ) 2022/720 appliesto vertica agreements, which must be
assessed exdusively under Regulation (BJ) 2022/720 and these Guidelines, unless specificaly stated otherwise
in these Guiddines. Such agreements can benefit from the safe harbour established by Regulation
(BJ) 2022/720.

(111) Rursuant to Article 2(7) of Regulation (BJ) 2022/720, the Regulation does not apply to verticd agreements
where their subject matter fdls within the scope of any other block exemption regulation, unless otherwise
provided for in such a regulation’. It is therefore important to verify from the outset whether a vertica
agreement fals within the scope of any other block exemption regulation.

(112) Regulation (BJ) 2022/720 does not apply to vertica agreements covered by the following block exemption
regulations or any future block exemption regulations relating to the types of agreements referenced in this
paragraph, unless otherwise provided for in the respective regulation:

— Commission Regulation (BJ) No 316/2014;
— Commission Regulation (BJ) No 1217/2010 (™);
— Commission Regulation (BJ) No 1218/2010 (*®).

(113) Regulation (BJ) 2022/720 does not apply to the types of agreements between competitors mentioned in the
Horizonta Guiddines, unless otherwise provided by the Horizonta Guidelines.

(114) Regulation (BJ) 2022/720 does apply to vertica agreements relating to the purchase, sade or resde of spare
parts for motor vehicles and to the provison of repair and maintenance services for motor vehicles. Such
agreements only benefit from the safe harbour created by Regulation (BJ) 2022/720 if, in addition to the
conditions of Regulation (BJ) 2022/720, they comply with the conditions of Commission Regulation (BJ)
No 461/2010 (") and its accompanying guidelines.

46. Specific types of distribution system

(115) A supplier isfreeto organise the distribution of its goods or services asit seesfit. The supplier may, for instance,
choose vertica integration, namely selling its goods or services directly to end users or distributing them
through its verticdly integrated distributors, which are connected undertakings within the meaning of Article
1(2) of Regulation (BJ) 2022/720. This type of distribution system involves a single undertaking and thus falls
outside the scope of Article 101(1) of the Treaty.

(116) The supplier may aso decide to use independent distributors. To that end, the supplier may use one or more
types of distribution system. Certain types of distribution system, namely sdlective distribution and exclusive
digtribution, are the subject of specific definitions in Article 1(1), points (g) and (h) of Regulation (BJ)
2022/720. Guidance on exclusive distribution and sdlective digtribution is provided in sections 4.6.1 and 4.6.2
respectively (®). The supplier may dso distribute its goods or services using neither sdective distribution nor
excdlusive digtribution. These other types of distribution are categorised as free distribution systems for the

purpose of gpplying the Regulation ().

(%) Commission Regulation (BJ) No 1217/2010 of 14 December 2010 on the application of Artide 101(3) of the Treaty on the
Functioning of the European Union to certain categories of research and development agreements (OJL 335, 18.12.2010, p. 36).

(%) Commission Regulation (BJ) No 1218/2010 of 14 December 2010 on the application of Artide 101(3) of the Treaty on the
Functioning of the European Union to certain categories of specidisation agreements (OJL 335, 18.12.2010, p. 43).

(") Commission Regulation (BJ) No 461/2010 f 27 May 2010 on the application of Article 101(3) of the Treaty on the Functioning of
the European Union to categories of verticad agreements and concerted practices in the motor vehide sector (OJL 129, 28.5.2010, p.
52).

(%) Seedso sections6.1.2.3.1 and 6.1.2.3.2.

() Seedso section 6.1.2.3.3.
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461. Exdusvedigribution sygtems
46.1.1. Definition of exclusivedistribution systems

(117) In an exclusive distribution system, as defined in Article 1(1), point (h) of Regulation (BJ) 2022/720, the
supplier dlocates a territory or a group of customers excdlusively to one or a limited number of buyers, while
regtricting dl its other buyers within the Union from actively sdling into the exclusive territory or to the
exclusive customer group (¥°).

(118) SQuppliers often use exclusive distribution systems to incentivise distributors to make the financid and non-
financid investments needed to develop the supplier’s brand in aterritory where the brand is not well known,
or to sdl anew product in aparticular territory or to aparticular customer group, or to incentivise distributors
to focus their sdling and promotiond activities on a particular product. For the distributors, the protection
provided by exclusivity may enable them to secure a certain volume of business and amargin that justifies their
investment efforts.

46.1.2. Application of Article 101 of the Treaty to exclusive distribution systems

(119) In a digtribution system where the supplier alocates a territory or customer group exclusively to one or more
buyers, the main possible competition risks are market partitioning, which may facilitate price discrimination,
and reduced intra-brand competition. When most or al of the strongest suppliers active in amarket operate an
excdlusive digtribution system, this may aso soften inter-brand competition and/or facilitate collusion, at both
the supplier and the distributor levels. Lastly, exclusive distribution may lead to the foreclosure of other
distributors and thereby reduce both inter-brand and intra-brand competition at the distributor level.

(120) Exclusive distribution agreements can benefit from the exemption provided by Article 2(1) of Regulation (BU)
2022/720, provided that the supplier’s and the buyer’s market share do not exceed 30 % the agreement does
not contain any hardcore restrictions within the meaning of Article 4 of Regulation (BJ) 2022/720, and the
number of distributors appointed per exclusive territory or customer group does not exceed five. An exclusive
distribution agreement can till benefit from the safe harbour provided by Regulation (BJ) 2022/720 if it is
combined with other non-hardcore vertica restraints, such as a non-compete obligation not exceeding five
years, quantity forcing or exclusive purchasing.

(121) The exemption provided by Articdle 2(1) of Regulation (BJ) 2022/720 is limited to a maximum of five
distributors per exclusive territory or customer group, in order to preserve the incentive of the distributors to
invest in promoting and sdlling the supplier’s goods or services, while providing the supplier with sufficient
flexibility to organise its distribution system. Above that number, there is an increased risk that the exclusive
digtributors may free-ride on each other’'s investments, thereby diminating the efficiency that exclusive
digribution isintended to achieve.

(122) For the exclusive distribution system to benefit from the exemption provided by Article 2(1) of Regulation (BJ)
2022/720, the appointed distributors must be protected from active sdes into the exdusive territory or to the
excdusive customer group by dl the supplier’s other buyers. Where a supplier appoints more than one
digtributor for an exclusive territory or customer group, dl these distributors must likewise be protected from
active sdesinto the exclusive territory or to the exclusive customer group by dl the supplier’s other buyers, but
active and passive sdes by these distributors within the exclusive territory or customer group cannot be
restricted. Where, for practica reasons and not with the object of preventing pardld trade, the excdusive
territory or customer group is not protected from active sdes by certain buyers for a temporary period, for
example where the supplier modifies the excdlusive distribution system and requires time to re-negotiate active
sdes redrictions with certain buyers, the exclusive distribution system may still benefit from the exemption
provided by Article 2(1) of Regulation (BJ) 2022/720.

(%) SeeArtide 1(1), point (h) of Regulation (BJ) 2022/720.
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(123) The vertica agreements used for excdlusive distribution should define the scope of the territory or customer
group that is exclusively alocated to the digtributors. For example, the exclusive territory may correspond to
the territory of a Member Sate or to alarger or smdler area. An exclusive customer group may be defined, for
example, by using one or more criteria, such as the occupation or activity of the cusomers or by using a list of
identified customers. Depending on the criteria used, the customer group may be limited to asingle customer.

(124) Whereaterritory or customer group has not been exclusively alocated to one or more distributors, the supplier
may reserve theterritory or customer group for itsdlf, in which caseit must inform dl its distributors. Thisdoes
not require the supplier to be commercidly active in the reserved territory or in relation to the reserved
customer group. For example, the supplier may wish to reserve the territory or customer group for the purpose
of dlocating it to other distributorsin the future.

46.1.3. Guidanceon theindividual assessment of exclusive distribution agreements

(125) Outside the scope of Regulation (BU) 2022/720, the market position of the supplier and its competitors is of
major importance, as aloss of intra-brand competition will only be problematic if inter-brand competition is
limited at the supplier or distributor level ('). The stronger the position of the supplier, notably above the 30 %
threshold, the higher thelikdihood that inter-brand competition isweak and the grester therisk for competition
resulting from any reduction in intra-brand competition.

(126) The position of the supplier’s competitors can have a dua significance. The existence of strong competitors
generdly indicates that any reduction in intra-brand competition will be outweighed by sufficient inter-brand
competition. However, if the number of suppliers in a market is rather limited and their market position is
rather similar in terms of market share, capacity and distribution network, there is a risk of collusion and/or
softening of competition. The loss of intra-brand competition can increase that risk, especidly when severd
suppliersoperate similar distribution systems.

(127) Multiple exclusive dederships, that is, when multiple suppliers appoint the same excdusive distributor(s) in a
given territory, may further increase the risk of collusion and/or softening of competition at the supplier and
distributor level. If one or more distributors are granted the exclusiveright to distribute two or more important
competing products in the same territory, inter-brand competition may be substantialy restricted for those
brands. The higher the cumulative market share of the brands distributed by the exclusive multiple brand
digtributors, the higher the risk of collusion and/or softening of competition and the greater the reduction of
inter-brand competition. If one or more retailers are exdusive distributors for a number of brands, there is a
risk that a reduction of the wholesde price by one supplier for its brand will not be passed on by the exclusive
retailers to the consumer, as this would reduce the retailers sdes and profits made with the other brands.
Rdative to a situation without multiple exclusive dederships, suppliers will have a reduced incentive to enter
into price competition with one another. Where the market shares of the individua suppliers and buyers are
below the 30 %threshold, such cumulative effects may be a reason to withdraw the benefit of Regulation (BJ)
2022/720.

(128) Entry barriers that may hinder suppliers from creating their own integrated distribution network or finding
dternative didtributors are less important in assessing the possible anti-competitive effects of exclusive
distribution. Foreclosure of other suppliers does not arise aslong as exclusive distribution is not combined with
singe branding, which obliges or induces the distributor to concentrate its orders for a particular type of
product with one supplier. The combination of exclusive distribution and single branding can make it more
difficult for other suppliers to find dternative digtributors, in particular when single branding is applied to a
dense network of exdusive digtributors with small territories or in the case of a cumulative anti-competitive
effect. In such a scenario, the principles on single branding set out in section 8.2.1. should be applied.

(') See Case C-306/20 - Visma Enteprisg paragraph 78.
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(129) The combination of exclusive distribution with exclusive sourcing, which requires the exclusive distributors to
buy the supplier’s brand directly from the supplier, increases the risks of reduced intra-brand competition and
market partitioning. Exclusive distribution aready limits arbitrage by customers, as it limits the number of
digtributors per exdusive territory and implies that no other distributors may sdl actively in that territory.
Exclusive sourcing dso diminates possible arbitrage by the exclusive distributors, who are prevented from
buying from other distributors in the excdlusive distribution system. This increases the possibility for the
supplier to limit intra-brand competition while applying dissmilar conditions of sde to the detriment of
consumers, unless the combination of exdusive distribution with excdusive sourcing generates efficiencies that
benefit consumers.

(130) Foreclosure of other distributors is not problematic where the supplier operating the exclusive distribution
system appoints a large number of exclusive distributors on the same rdlevant market and those excdlusive
distributors are not redtricted in sdlling to other non-appointed distributors. Foreclosure of other distributors
may however be problematic where there is market power downstream, in particular in the case of very large
territories where an exclusive distributor becomes the exclusive buyer for a whole market. An example would
be a supermarket chain that becomes the only distributor of a leading brand on a nationd food retail market.
Theforeclosure of other distributors may be aggravated in the case of multiple exclusive dedlerships.

(131) Buying power may aso increase the risk of colluson on the buyer side when the exclusive distribution
arrangements are imposed by important buyers, possibly located in different territories, on one or more
suppliers.

(132) Assessing the dynamics of the market is important, as growing demand, changing technologies and changing
market positions may make the negative effects of exclusive distribution systems less likely than in mature
markets.

(133) The nature of the product can dso be rdevant to the assessment of the possible anti-competitive effects of
excdlusive distribution. Those effects will be less acute in sectors where online sdes are more prevaent, asonline
sales may facilitate purchases from distributors beyond the exclusive territory or customer group.

(134) The level of trade is important, as possible negative effects may differ between the wholesale and retail level.
Excdlusive digtribution is mainly applied in the distribution of fina goods or services. A loss of intra-brand
competition is especidly likely a the retal levd when the excdlusive territories are large, as, in that case,
consumers may have little possibility to choose between a high price/high service digtributor and a low
price/low service distributor for aleading brand.

(135) A manufacturer that chooses awholesder asits exdusive distributor will normally do so for alarger territory,
such as a whole Member Sate. As long as the wholesder can sdl the products without limitation to
downstream retailers, appreciable anti-competitive effects are unlikely. A possible loss of intra-brand
competition at the wholesde level may easily be outweighed by efficiencies obtained in logistics and
promotion, especially when the manufacturer is based in a different Member State. However, multiple exclusive
dederships cregte greater risks for inter-brand competition at the wholesde level than at theretail level. Where
one wholesder becomes the exclusive distributor for a significant number of suppliers, there is not only arisk
that competition between these brands is reduced, but also a higher risk of foreclosure at the wholesde level of
trade.

(136) An exclusive distribution system that restricts competition within the meaning of Article 101(1) of the Treaty
may nevertheless create efficiencies that fulfil the conditions of Article 101(3) of the Treaty. For example,
exclusivity may be necessary to incentivise distributors to invest in developing the supplier’s brand or in
providing demand-enhancing services. Outside the scope of Regulation (BU) 2022/720, the higher the number
of exdusive distributors appointed for a particular territory, the lower the likelihood that they will have
sufficient incentives to invest in the promotion of the supplier’s products and the development of its brand, as
the other excdlusivedistributors that share the territory may free-ride on their investment efforts.
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(137) The nature of the product is relevant for the assessment of efficiencies. Objective efficiencies are more likely in
the case of new products, complex products and products whose qudlities are difficult to judge before
consumption (so-caled experience products) or even after consumption (so-caled credence products). In
addition, exdusive distribution may lead to savings in logistic costs due to economies of scae in transport and
distribution. The combination of exclusive distribution and single branding may increase the incentives for the
exclusive digtributor(s) to focus their efforts on a particular brand.

(138) The factors mentioned in paragraphs (125) to (137) remain relevant for the assessment of exclusive distribution
systems under which the supplier dlocates a customer group excusively to one or more buyers. For the
asessment of this type of excdusive distribution system, the additiond factors listed in paragraphs (139)
and (140) should aso be taken into account.

(139) Smilarly to the exclusive dlocation of aterritory, the exclusive dlocation of a customer group generaly makes
arbitrage by buyers more difficult. In addition, as each appointed distributor has its own group of customers,
buyers that do not fdl within any such group may find it difficult to obtain the supplier’s products.
Consequently, the scope for arbitrage by such buyerswill be reduced.

(140) In addition to the types of efficiency mentioned in paragraph (136), exclusive customer alocation may generate
efficiencieswhereit is necessary for the distributorsto invest in specific equipment, skills or know-how to meet
the needs of a particular category of customers, or where such investments lead to economies of scae or scope
in logistics (*2). The depreciation period for those investments is an indication of the duration for which
exclusive customer alocation may be justified. In generd, the justification for exclusve customer dlocation is
strongest for new or complex products and for products that require adaptation to the needs of the particular
customer. Identifiable differentiated needs are more likely for intermediate products, namely products that are
sold to various types of professond buyers. By contrast, the dlocation of consumers is unlikely to lead to
efficiencies.

(141) Thefollowing is an example of multiple exclusive dedershipsin an oligopolistic market:

On a nationa market for a fina product, there are four market leaders, each having a market share of
around 20 % Those four market leaders sdll their product through exclusive distributors at the retail level.
Retailers are given an exclusive territory that corresponds to the town, or adigtrict of the town, in which
they arelocated. In most territories, the four market leaders happen to appoint the same exclusiveretailer
(‘multiple dedership’), often centraly located and rather specidised in the relevant product. The remaining
20 %of the national market is composed of smal locd producers, the largest of those producers having a
market share of 5 %on the national market. Those loca producers sdll their products, in genera, through
other retalers, mainly because the exclusive distributors of the four largest suppliers show in generd little
interest in sdlling less well-known and cheaper brands. Thereis strong branding and product differentiation
on themarket. Thefour market leadershavelarge nationa advertising campaigns and strong brand images,
whereas the fringe producers do not advertise their products at the nationd level. The market is rather
mature, with stable demand and no magjor product and technologica innovation. The product is relatively
smple.

In such an oligopolistic market, there is arisk of colluson between the four market leaders. That risk is
increased through multiple dederships. Intra-brand competition is limited by the territoria exclusivity.
Competition between the four leading brands is reduced at the retail level, since oneretailer fixes the price
of dl four brandsin each territory. The multiple dedership impliesthat, if one producer cutsthe pricefor its
brand, the retailer will not be eager to transmit that price cut to the consumer asit would reduce its sales

(2) An example of this is where the supplier gppoints a dedicated distributor to respond to invitations to tender from public authorities
relating to 1T equipment or office supplies.
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and profits made with the other brands. Hence, producers have a reduced interest in entering into price
competition with one another. Inter-brand price competition exists mainly between the low brand image
goods of the fringe producers. The possible efficiency arguments for (joint) exclusive distributors are
limited as the product is relatively smple, the resale does not require any specific investments or training
and advertising ismainly carried out at thelevel of the producers.

Even though each of the market leaders has a market share below the threshold, the conditions of Article
101(3) of the Treaty may not be fulfilled and withdrawa of the block exemption may be necessary for the
agreements conduded with distributors whose market shareisbelow 30 %of the procurement market.

(142) Thefollowing is an example of exclusive customer dlocation:

An undertaking has developed a sophisticated sprinkler instalation. The undertaking currently has a
market share of 40 % on the market for sprinkler installations. When it started selling the sophisticated
sprinkler, it had a market share of 20 % with an older product. The ingtdlation of the new type of
sprinkler depends on the type of building whereit isinstaled and on the use of the building (for example,
office, chemicd plant or hospita). The undertaking has appointed a number of distributors to sdl and
ingal the sophisticated sprinkler. Each distributor needed to train its employees for the generd and
specific requirements of installing the sophisticated sprinkler for a particular class of customer. To ensure
that the distributors would specidise, the undertaking assigned an excdlusive dass of customers to each
distributor and prohibited active sdes to the others' exclusive customer dasses. After 5 years, dl of the
exclusive distributors will be dlowed to actively sdl to al classes of customers, thereby ending the system
of exclusive customer dlocation. The supplier may then aso start sdling to new distributors. The market
is quite dynamic, with two recent entries and a number of technologica developments. The competitors
have market shares between 5 %and 25 %and are dso upgrading their products.

As the exclusivity is of limited duration and helps to ensure that the distributors may recoup their
investments and concentrate their initia saes efforts on a certain dass of customer in order to learn the
trade, and as the possible anti-competitive effects seem limited in a dynamic market, the conditions of
Article 101(3) of the Treaty arelikdly to befulfilled.

46.2. SHedivedigribution sygems

46.21. Definition of selectivedistribution systems

(143) In a sdective distribution system, as defined in Article 1(1), point (g) of Regulation (BJ) 2022/720, the supplier
undertakes to sell the contract goods or services, either directly or indirectly, only to distributors selected on the
basis of specified criteria. Those distributors undertake not to sell such goods or services to unauthorised
distributors within the territory reserved by the supplier to operate the system.

(144) The criteria used by the supplier to sdlect distributors may be quditative or quantitative, or both. Quantitative
criteria limit the number of distributors directly by, for instance, imposing a fixed number of distributors.
Quditative criterialimit the number of distributors indirectly, by imposing conditions that cannot be met by al
distributors, for instance, relating to the product range to be sold, the training of sdes personnd, the service to
be provided at the point of sde or the advertising and presentation of the products. Quditative criteria may
refer to the achievement of sustainability objectives, such as climate change, protection of the environment or
limiting the use of naturd resources. For example, suppliers could require distributors to provide recharging
services or recyding facilitiesin their outlets or to ensure that goods are delivered via sustainable means, such
as cargo bikeinstead of by motor vehicle.
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(145) SHective digtribution systems are comparable to exclusive distribution systemsin that they restrict the number
of authorised distributors and the possibilities of resde. The main difference between the two types of
digtribution system lies in the nature of the protection granted to the distributor. In an exclusive distribution
system, the digtributor is protected againgt active sdling from outside its excdlusive territory, whereas in a
sdective digribution system, the distributor is protected against active and passive sdes by unauthorised
digtributors.

46.22. Application of Article 101 of the Treaty to selective distribution systems

(146) The possible competition risks of sdlective distribution systems include a reduction in intra-brand competition
and, especidly in the case of a cumulative effect, the foreclosure of certain types of distributors, as well as the
softening of competition and the facilitation of collusion between suppliers or between buyers, due to the
limitation of the number of buyers.

(147) To assess the compatibility of a sdective distribution system with Article 101 of the Tresty, it isfirst necessary to
determine whether the system falls within the scope of Article 101(1). To that end, a distinction needs to be
drawn between purely quditative sdlective distribution and quantitative sdective distribution.

(148) Rurely quditative seective distribution may fal outside the scope of Article 101(1) of the Treaty provided that
the three conditions laid down by the Court of Justice of the European Union in the Mero judgment (%) (Mero
criteria) arefulfilled. Thisis because, if these criteria are fulfilled, it can be assumed that the restriction of intra-
brand competition associated with sdective distribution is offset by an improvement in inter-brand quality
competition ().

(149) Thethree Méro criteria can be summarised asfollows: first, the nature of the goods or servicesin question must
necessitate a sdective distribution system. This means that, having regard to the nature of the product
concerned, such a system must constitute a legitimate requirement to preserve its qudity and ensure its proper
use. For instance, the use of sdective distribution may be legitimate for high-quality or high-technology
products (%) or for luxury goods (%). The quality of such goods may result not only from their materia
characterigtics, but adso from the aura of luxury surrounding them. Therefore, establishing a sdective
distribution system that seeks to ensure that the goods are displayed in a manner that contributes to sustaining
that aura of luxury may be necessary to preserve their qudity (¥). Secondly, resdllers must be chosen on the
bass of objective quditative criteria, which are laid down uniformly for dl potentid resdlers and are not
applied in adiscriminatory manner. Third, the criterialaid down must not go beyond what is necessary (%).

(®%) See judgments of 25 October 1977, Méro v Commisson, Case 26/76, BJ:C:1977:167, paragraphs 20 and 21 (hereinafter ‘Case
C-26/76 - Mdro v Commissan’); 11 December 1980, LOréd v De Niamwe AMCK, C-31/80, BU:C:1980:289, paragraphs 15 and 16
(hereinafter ‘Case C-31/80 - LOréd v DeNiame AMCK); 13 October 2011, Fare Fabre Demo-Coamétique SAS v Président del’Autorité
de la aonaurrencg Case C439/09, BJ:C:2011:649, paragraph 41 (hereinafter ‘Case C-439/09 - Feare Fabre Damo-Cosmdique),
6 December 2017, Caty Gamany GmbH v Parfimerie Akzente GmbH, Case C-230/16, BJ:C:2017:941, paragraph 24 (hereinafter ‘Case
C-230/16 - Caty Gamany)).

(®) Seein Case C-26/76 - Mérov Commission, paragraphs 20 to 22; judgments of 25 October 1983, AEG v Commission, Case C-107/82,

BU:C:1983:293, paragraphs 33, 34 and 73 (hereinafter ‘Case C-107/82 - AEG v Commisson’); 22 October 1986, Mero v Commission,

C-75/84, BJ:C:1986:399, paragraph 45; 12 December 1996, Ledacv Commision, Case T-88/92, BJ:T:1996:192, paragraph 106.

) See Case G-26/76 - Mdrov Commission; and Case C-107/82 - AEG v Commission.

(%) See Case C-230/16 - Coty Garmeny.

(") See Case C-230/16 - Coty Garmany, paragraphs 25 to 29.

(%) See Case C-26/76 - Mdrov Commisson, paragraphs 20 and 21; Case C-31/80 - LOrédl v DeNieme AMCK, paragraphs 15 and 16; Case
C-107/82 - AEG v Commission, paragraph 35; 27 February 1992, Vidhy v Commisdon, Case T-19/91, BJ:T:1992:28, paragraph 65.
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(150) The assessment of whether the Mero criteria are met requires not only an overal assessment of the sdlective
distribution agreement in question, but dso a separate andysis of each potentidly restrictive dlause of the
agreement (%). Thisimplies, in particular, assessing whether the restrictive clause in question is appropriate in
the light of the objective pursued by the sdective distribution system and whether the clause goes beyond what
isnecessary to achieve that objective (*°). Hardcore restrictions do not meet this proportionality test. Conversely,
for instance, it may be proportionate for a supplier of luxury goods to prohibit its authorised distributors from
using online marketplaces, as long as this does not indirectly prevent the effective use of the internet by the
authorised digtributor to sdl the goods to particular territories or customers (*'). In particular, such a
prohibition on the use of online marketplaces would not restrict sdes to particular territories or customers
where the authorised distributor remainsfree to operateits own online store and to advertise onlinein order to
raise awareness of its online activities and attract potentia customers (). In that case, the redtrictive clause, if
proportionate, fals outside the scope of Article 101(1) of the Treaty and no further anaysisis required.

(151) Irrespective of whether they fulfil the Médro criteria, quditative and/or quantitative sdective distribution
agreements can benefit from the exemption provided by Article 2(1) of Regulation (BJ) 2022/720, provided
that the market shares of both the supplier and the buyer do not exceed 30 % and the agreement does not
contain any hardcore restrictions (%). The benefit of the exemption is not lost if sdective distribution is
combined with other non-hardcore vertica restraints, such as non-compete obligations as defined in Article
1(1), point (f) of Regulation (BJ) 2022/720. The exemption provided by Article 2(1) of the Regulation applies
regardless of the nature of the product concerned and the nature of the sdlection criteria Moreover, the
supplier isnot obliged to publish its selection criteria (**).

(152) Where in a particular case a sdective distribution agreement that benefits from the block exemption restricts
competition appreciably at the supplier or distributor level and does not generate efficiencies that outweigh the
effects of the redtriction, for example because the sdection criteria are not linked to the characteristics of the
product or are not necessary to improve the distribution of the product, the benefit of the block exemption
may be withdrawn.

46.23. Guidanceon theindividual assessment of selective distribution agreements

(153) Outside the scope of Regulation (BJ) 2022/720, the market position of the supplier and its competitors is of
centra importance in assessing possible anti-competitive effects, as the loss of intra-brand competition is, in
principle, only problematic where inter-brand competition is limited (*°). The stronger the position of the
supplier, notably above the 30 %threshold, the higher the risk for competition resulting from the loss of intra-
brand competition. Another important factor is the number of sdlective distribution networks present in the
same relevant market. Where selective disgtribution is gpplied by only one supplier in the market, quantitative
sdective distribution generally does not lead to anti-competitive effects. In practice, however, sdective
disgtribution is often gpplied by severa suppliersin aparticular market (cumulative effect).

(154) In the case of a cumulative effect, it is necessary to take into account the market position of the suppliers that
apply sdlective distribution: where sdective distribution is used by a mgority of the leading suppliers in a
mearket, this may lead to foreclosure of certain types of distributors, for instance price discounters. The risk of
foreclosure of more efficient digtributors is greater in the case of sdective distribution than for exclusive
distribution, given that under a sdlective distribution system sdes to non-authorised distributors are restricted.
That redtriction is designed to give sdective digtribution systems a closed character in which only the
authorised distributors that fulfil the criteria have access to the product, while making it impossible for non-

() Seeparagraph (149).
(*) See Case C-230/16 — Caty Garmeny, paragraphs 43 to 58.
(°") See Case C-230/16 — Caty Gamany, in particular paragraph 67; see dso paragraph (208) of these Guidelines.
(®?) Seedso paragraph (208).
%) See Case C-439/09 - RereFabre Dermo-Coamdlique, paragraph 54. See dso section 6.1.2.3.2.
) See dso by andogy judgment of 14 dune 2012, Auto 24 SARL v Jguar Land Rover Franee SAS, Case C-158/11, BU:C:2012:351,
paragraph 31.
(%) See Case C-306/20 - Visma Enteprisg paragraph 78.
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authorised distributors to obtain supplies. Accordingly, selective distribution is particularly well suited to avoid
pressure by price discounters (whether offline or pure online distributors) on the margins of the manufacturer,
as wdl as on the margins of the authorised distributors. Foredosure of such distribution formats, whether
resulting from the cumulative use of sdective distribution or from its use by a single supplier with a market
share exceeding 30 % reduces the possibilities for consumers to take advantage of the specific benefits offered
by those distribution formats, such aslower prices, more transparency and wider access to the product.

(155) Where individud sdlective distribution networks benefit from the exemption provided by Regulation (BJ)
2022/720, the withdrawa of the block exemption or the disgpplication of Regulation (BJ) 2022/720 may be
considered where such networks create cumulative anti-competitive effects. However, such cumulative anti-
compstitive effects are unlikely where the tota share of the market covered by sdective distribution does not
exceed 50 % Competition concerns are aso unlikdy to arise where the market coverage exceeds 50 % but the
aggregate market share of the five largest suppliers does not exceed 50 % Where both the share of the five
largest suppliers and the share of the market covered by sdective distribution exceed 50 % the assessment may
vary depending on whether or not al five of the largest suppliers apply sdlective distribution. The stronger the
position of the competitors that do not apply sdective distribution, the lesslikely that other distributors will be
foreclosed. Competition concerns may arise where al five of the largest suppliers apply sdlective distribution.
This is likely to be the case, in particular, where the agreements entered into by the largest suppliers contain
quantitative sdection criteria that directly limit the number of authorised distributors, or where the quditative
criteria gpplied foreclose certain distribution formats, such as a requirement to have one or more brick and
mortar shops or to provide specific services that can typicdly only be provided in a particular distribution
format.

(156) The conditions of Article 101(3) of the Treaty are, in generd, unlikely to be fulfilled if the sdective distribution
systems that contribute to the cumulative effect exclude from the market new distributors that are cgpable of
adequately sdlling the products in question, especidly price discounters or online-only distributors offering
lower prices to consumers, thereby limiting distribution, to the advantage of certain existing channels and to
the detriment of fina consumers. More indirect forms of quantitative sdective distribution, resulting for
instance from the combination of purely quditative sdlection criteriawith a requirement for the distributors to
achieve a minimum amount of annuad purchases, are less likely to produce net negative effects, in particular if
the minimum amount in question does not represent a significant proportion of the distributor’s tota turnover
from the type of products in question and does not go beyond what is necessary for the supplier to recoup its
relationship-specific investment and/or redise economies of scae in distribution. A supplier with a market
share not exceeding 5 %is, in generd, not considered to contribute significantly to a cumulative effect.

(157) Entry barriers are mainly relevant in the case of foreclosure of non-authorised distributors from the market.
Entry barriers could be significant where selective distribution is applied by manufacturers of branded products,
as it will generdly take time and considerable investment for distributors excluded from the sdlective
digtribution system to launch their own brands or obtain competitive supplies esewhere.

(158) Buying power may increase the risk of collusion between distributors. Distributors that hold a strong market
position may induce the suppliers to apply sdection criteria that foreclose market access to new and more
efficient distributors. Consequently, buying power may appreciably change the andysis of the possible anti-
competitive effects of selective distribution. Foreclosure of more efficient distributors from the market may
arise where a strong distributor organisation imposes sdlection criteria on the supplier aimed at limiting
distribution to the advantage of its members.

(159) Rursuant to Article 5(1), point (c) of Regulation (BJ) 2022/720, the supplier may not impose an obligation
causing the authorised distributors, either directly or indirectly, not to sdll the brands of particular competing
suppliers. This provision is intended to discourage horizontd collusion to exclude particular brands through
the creation of a sdective group of brands by the leading suppliers. Such an obligation is unlikely to be
exemptible when the combined market share of the five largest suppliers is equa to or exceeds 50 % unless
none of the suppliersimposing such an obligation belongs to thefivelargest suppliers on the market.
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(160) Competition concerns relating to the forecosure of other suppliers will generdly not arise as long as other
suppliers are not prevented from using the same distributors, as may occur where, for example, sdective
distribution is combined with single branding. In the case of a dense network of authorised distributors or in
the case of a cumulative effect, the combination of sdective distribution and a non-compete obligation may
pose a risk of foreclosure of other suppliers. In that case, the guidance relating to single branding set out in
section 8.2.1. applies. Where sdective distribution is not combined with a non-compete obligation, foreclosure
of competing suppliers from the market may till beaconcern. Thisisthe case wheretheleading suppliers apply
not only purely qualitative sdection criteria, but aso impose on ther distributors certain additiona obligations
such as the obligation to reserve a minimum shelf-space for the supplier’s products or to ensure that the
distributor’s sdes of the supplier’s products reach a minimum share of the distributor’s totd turnover. Such a
problem is unlikely to ariseif the share of the market covered by sdective distribution does not exceed 50 %or,
wherethat coverageratio is exceeded, if the market share of the fivelargest suppliers does not exceed 50 %

(161) Assessing the dynamics of the market is important, as growing demand, changing technologies and changing
market positions may make negative effects less likely than would be the casein mature markets.

(162) SHective distribution may be efficient when it leads to savings in logistica costs due to economies of scae in
transport, which may occur irrespective of the nature of the product (see paragraph (16), point (g)). However,
this type of efficiency is usudly only margind in selective digtribution systems. To assess whether sdective
digtribution isjustified to help solve afree-rider problem between distributors (see paragraph (16), point (b)) or
to help create or maintain a brand image (see paragraph (16), point (h)), the nature of the product isimportant.
In generd, the use of sdective distribution to achieve those types of efficienciesis more likely to be justified for
new products, complex products or products whose qudities are difficult to judge before consumption
(so-called experience products) or even after consumption (so-cdled credence products). The combination of
sdlective digtribution with a location clause, for the purpose of protecting an authorised distributor against
competition from other authorised distributors opening a shop in its vicinity, may in particular fulfil the
conditions of Article 101(3) of the Treaty if the combination is indispensable to protect substantia and
relationship-specific investments made by the authorised distributor (see paragraph (16), point (€)). To ensure
that the least anti-competitive restraint is used, it is rdevant to assess whether the same efficiencies can be
obtained at a comparable cost by, for instance, imposing service requirements aone.

(163) Thefollowing is an example of quantitative sdective distribution:

On amarket for consumer durables, brand manufacturer A, which is the market leader with a market share of
35 % <dls its product to consumers through a sdective distribution system. There are severa criteria for
admission to the system: the shop must employ trained staff and provide pre-saes services; there must be a
specialised areain the shop devoted to the saes of the product and similar hi-tech products; and the shop is
required to sdl awide range of models of the supplier and to display them in an attractive manner. Moreover,
the number of admissible retailers in the system is directly limited through the establishment of a maximum
number of retailers per number of inhabitants in each province or urban area. Manufacturer A has six
competitors in that market. Brand manufacturers B, C and D areits largest competitors with market shares of
25 % 15 % and 10 % respectively, whilst other manufacturers have smaller market shares. A is the only
manufacturer that uses sdective distribution. The sdlective digributors of brand A dways handle a few
competing brands. However, competing brands are dso widely sold in shops which are not members of
manufacturer A’s selective distribution system. There are various channds of digtribution: for instance, brands B
and C are sold in most of A’s sdlected shops, but aso in other shops providing a high qudity service, and in
hypermarkets. Brand D ismainly sold in high service shops. Technology is evolving quiterapidly in this market,
and themain suppliers maintain a strong quality image for their products through advertising.

In thismarket, the coverageratio of sdectivedistribution is 35 % Inter-brand competition isnot directly affected
by the sdective distribution system of A. Intra-brand competition for brand A may be reduced, but consumers
have access to low service/low price retailers for brands B and C, which have a qudity image comparable to
brand A. Moreover, access to high serviceretailersfor other brandsis not foreclosed, since thereis no limitation
on the capacity of sdected distributors to sell competing brands and the quantitative limitation on the number
of distributors for brand A leaves other high service retailers free to distribute competing brands. In thiscase, in
view of the service requirements and the efficiencies that these are likely to generate and the limited effect on
intra-brand competition, the conditions of Article 101(3) of the Treaty arelikely to be fulfilled.
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(164) Thefollowing is an example of sdective distribution with cumulative effects:

On amarket for aparticular sports article, there are seven manufacturers, whose respective market shares
ae25 % 20 % 15 % 15 % 10 % 8 %and 7 % The five largest manufacturers distribute their products
through selective distribution, whilst the two smdllest use different types of distribution systems, which
results in a coverage ratio of sdective distribution of 85 % The criteria for access to the sdective
distribution systems are uniform across the manufacturers: the distributors are required to have one or
more brick and mortar shops; those shops are required to have trained personnd and to provide pre-sde
services, there must be a specidised areain the shop devoted to the sdes of the product; and a minimum
sizefor that areais specified. In addition, the shop isrequired to sdl awide range of the brand in question
and to display the product in an attractive manner; the shop must be located in a commercid street, and
that type of product must represent at least 30 % of the tota turnover of the shop. In generd, the same
distributor isauthorised for dl five brands. The two manufacturers which do not use sdective distribution
usudly sdl through less specidised retailers with lower service levels. The market is stable, both on the
supply and on the demand side, and there is strong product differentiation with brand image being
important. The five market leaders have strong brand images acquired through advertisng and
sponsoring, whereas the two smaller manufacturers have a strategy of cheaper products, with no strong
brand image.

In this market, access to thefive leading brands by generd price discounters and pureonline distributorsis
denied. This is because the requirement that the product represents at least 30 % of the activity of the
distributors and the criteria on presentation and pre-sales services rule out most price discounters from
the network of authorised distributors. Moreover, the requirement to have one or more brick and mortar
shops excludes pure online distributors from the network. As a consequence, consumers have no choice
but to buy the five leading brands in high service’high price shops. This leads to reduced inter-brand
competition between the five leading brands. The fact that the two smallest brands can be bought in low
service/low price shops does not compensate for this, because the brand image of the five market leaders
is much better. Inter-brand competition is adso limited through multiple dederships. Even though there
exists some degree of intra-brand competition and the number of distributors is not directly limited, the
criteria for admission are drict enough to lead to a small number of distributors for the five leading
brandsin each territory.

The efficiencies associated with such quantitative sdective distribution systems are low: the product is not
very complex and does not justify aparticularly high service. Unless the manufacturers can provethat there
are dear efficiencies associated with their selective distribution system, it is likely that the benefit of the
block exemption will have to be withdrawn, due to the presence of cumulative anti-competitive effects
resulting in less choice and higher pricesfor consumers.

46.3. Franchising

(165) Franchise agreements contain licences of IPRs relating, in particular, to trademarks or signs and know-how for
the use and distribution of goods or services. In addition to the licence of IPRs, the franchisor usudly provides
the franchisee with commercid or technica assistance during the lifetime of the agreement. Thelicence and the
assistance are integrad components of the business method being franchised. The franchisor isin genera paid a
franchise fee by the franchisee for the use of the particular business method. Franchisng may enable the
franchisor to establish, with limited investments, a uniform network for the distribution of its products. In
addition to the provision of the business method, franchise agreements usualy contain a combination of
various vertica restraints concerning the products being distributed, for instance selective distribution and/or
non-compete obligations.
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(166) Franchising (with the exception of industria franchise agreements) has some specific characteristics, such asthe
use of auniform business name, uniform business methods (including the licensing of IFRs) and the payment of
roydtiesin return for the benefits granted. In view of these characteristics, provisions that are strictly necessary
for the functioning of franchising systems can be considered as faling outside the scope of Article 101(1) of the
Treaty. This concerns, for instance, restrictions that prevent the franchisee from using the know-how and
assistance provided by the franchisor for the benefit of the franchisor's competitors (*) and non-compete
obligations relating to the goods or services purchased by the franchisee that are necessary to maintain the
common identity and reputation of the franchise network. In the latter case, the duration of the non-compete
obligation isirrelevant, provided that it does not exceed the duration of the franchise agreement.

(167) Franchise agreements can benefit from the exemption provided by Article 2(1) of Regulation (BJ) 2022/720
where neither the supplier’s nor the buyer’s market shares exceed 30 % Spexific guidance on the caculation of
market sharesin the context of franchising is provided in paragraph (174). The licensing of IPRs contained in
franchise agreements is addressed in paragraphs (71) to (87). Vertica restraints contained in franchise
agreements will be assessed using the principles gpplicable to the distribution system that most closely
corresponds to the particular franchise agreement. For instance, a franchise agreement that resultsin a closed
network, where the franchisees are prohibited from selling to non-franchisees, must be assessed under the
principles applicable to sdlective distribution. By contrast, a franchise agreement that does not create a closed
network but which grants territoria exclusivity and protection from active sales by other franchisees must be
assessed under the principles applicable to excdlusive distribution.

(168) Franchise agreementsthat are not covered by Regulation (BJ) 2022/720 require an individual assessment under
Article 101 of the Treaty. That assessment should take into account that the more important the transfer of
know-how, the more likely it is that the verticd restraints create efficiencies and/or are indispensable to protect
the know-how and thus fulfil the conditions of Article 101(3) of the Treaty.

(169) Thefollowing is an example of franchising:

A manufacturer has developed anew format for sdlling sweetsin so-caled fun shops, wherethe sweets can
be coloured on demand from the consumer. The sweets manufacturer has aso developed the machines to
colour the sweets and produces the colouring liquids. The quality and freshness of the liquid is of vitd
importance to producing good sweets. The manufacturer made a success of its sweets through a number
of own retail outlets dl operating under the same trade name and with the uniform fun image (for
example, common shop style and advertising). In order to expand saes, the sweets manufacturer has
started a franchising system. To ensure a uniform product qudity and shop image, the franchisees are
obliged to buy the swests, liquid and colouring machine from the manufacturer, to operate under the
same trade name, to pay a franchise feg, to contribute to common advertising and to ensure the
confidentidity of the operating manua prepared by the franchisor. In addition, the franchisees are only
alowed to sdl from the agreed premises to end users or other franchisees. They are not dlowed to sdl
other swests in their shops. The franchisor undertakes not to appoint another franchisee or operate a
retail outlet in a given contract territory. The franchisor is dso under an obligation to update and further
develop its products, business outlook and operating manua and to make those improvements available
to dl franchisees. The franchise agreements are concluded for aduration of 10 years.

Sweet retailers buy their sweets on anationa market from either nationa producersthat cater for nationa
tastes or from wholesders that import sweets from foreign producers in addition to selling sweets from
nationd producers. In that market, the franchisor’s products compete with a number of nationd and
internationa brands of sweets, sometimes produced by large diversified food companies. The franchisor’s
market share of the market for machines that colour food is below 10 % The franchisor has a market
share of 30 %on the market for sweets sold to retailers. There are many points of sae for sweets in the
form of tobacconists, generd food retailers, cafeterias and specialised sweet shops.

(%) Seejudgment of 28 Jnuary 1986, Pronuptia deParis GmbH v Pronuptia deParis Irmgard Schillgallis C-161/84, BJ:C:1986:41, paragraph
16.
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Most of the obligations contained in the franchise agreements can be deemed necessary to protect IPRs or
to maintain the common identity and reputation of the franchise network and thusfdl outside the scope of
Article 101(1) of the Treaty. The restrictions on sdlling (that is to say, the dlocation of a contract territory
and sdective digtribution) provide an incentive to the franchisees to invest in the franchise concept and the
colouring machine and to help maintain the common identity, thereby offsetting the loss of intra-brand
competition. The non-compete clause excluding other brands of sweets from the shops for the full
duration of the agreements alows the franchisor to keep the outlets uniform and prevents competitors
from benefiting from its trade name. In view of the high number of outlets available to other sweet
producers, it does not lead to any serious foreclosure. Consequently, to the extent that they fal within the
scope of Article 101(1) of the Treaty, the franchise agreements are likely to fulfil the conditions of Article

101(3).
5. MARKET DEFINITION AND MARKET SHARE CALCULATION
51. Market Definition Notice
(170) The Market Definition Notice provides guidance on therules, criteria and evidence which the Commission uses

when considering market definition issues. The rdevant market for the purpose of applying Article 101 of the
Treaty to vertica agreements should therefore be defined on the basis of that guidance, respectively any future
guidance relating to the definition of relevant market for the purposes of Union competition law including any
guidance that might replace the Market Definition Notice. These Guidelines only dedal with specific issues that
arise in the context of the gpplication of Regulation (BJ) 2022/720, and that are not covered by the Market
Definition Notice.

5.2. The calculation of market shares under Regulation (EU) 2022/720

(171) Rursuant to Article 3 of Regulation (BJU) 2022/720, the market share of both the supplier and the buyer are
decisive in determining if the block exemption applies. In order for Regulation (BJ) 2022/720 to gpply, the
market share of the supplier on the market where it sdlls the contract goods or services to the buyer and the
market share of the buyer on the market where it purchases the contract goods or services must not exceed
30 % For agreements between SMEs, it is in generd not necessary to cdculate market shares (see

paragraph (28)).

(172) At the distribution leve, the verticd restraints usualy concern not only the sale of goods or services between
supplier and buyer, but aso their resde. As different distribution formats usudly compete, markets are in
generd not defined by the form of distribution that is applied, namely exclusive, sdlective or free distribution.
In sectors where suppliers generdly sdl a portfolio of goods or services, the entire portfolio may determine the
market definition, if the portfolios, and not the individua goods or services contained in the portfolio, are
regarded as subgtitutes by the buyers.

(173) Whereavertica agreement involves three parties, each operating at adifferent leve of trade, each party’s market
share must not exceed 30 %in order for Regulation (BJ) 2022/720 to apply. As specified in Article 3(2) of the
Regulation, where in amulti-party agreement an undertaking (the first undertaking) buys the contract goods or
services from one undertaking that is a party to the agreement and sdlls the contract goods or services to
another undertaking that is dso a party to the agreement, the Regulation only appliesiif the first undertaking's
market share does not exceed the 30 % threshold both as a buyer and as a supplier. If, for instance, in an
agreement between a manufacturer, a wholesaler (or association of retailers) and a retailer, a non-compete
obligation is agreed, then the market shares of the manufacturer and the wholesaler (or association of retailers)
on ther respective supply markets must not exceed 30 %and the market share of the wholesder (or association
of retailers) and the retailer must not exceed 30 %on their respective purchase marketsin order to benefit from
the exemption provided by Article 2(1) of the Regulation.
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(174) Where the verticd agreement, in addition to the supply of the contract goods or services, dso contains IPR
provisions (such as a provison concerning the use of the supplier’s trademark), which help the buyer to market
the contract goods or services, the supplier's market share on the market where it sells the contract goods or
servicesisreevant for the application of Regulation (BJ) 2022/720. Where a franchisor does not supply goods
or servicesto beresold, but providesabundle of servicesand goods combined with IPR provisions that together
form the business method being franchised, the franchisor needs to take account of its market share as a
provider of a business method for the provision of specific goods or servicesto end users. For that purpose, the
franchisor needs to calculate its market share on the market where the business method is exploited, namely the
market where the franchisees exploit the business method to supply goods or services to end users. The
franchisor must therefore base its market share on the value of the goods or services supplied by its franchisees
on that market. On such a market, the franchisor’s competitors may include providers of other franchised
business methods, but aso suppliers of substitutable goods or services that do not apply franchising. For
instance, without prgjudice to the definition of such a market, if there was a market for fast-food services, a
franchisor operating on such a market would need to caculateits market share on the basis of therdevant sdes
figures of its franchisees on that market.

53. Calculation of market shares under Regulation (EU) 2022/720

(175) As set out in Article 8, point (a) of Regulation (BJ) 2022/720, the market shares of the supplier and the buyer
should in principle be calculated on the basis of vaue data, taking into account al sources of revenue generated
by the sde of the goods or services. Where value data are not available, substantiated estimates can be made,
based on other reliable market information, such as volumefigures.

(176) In-house production, namely the production or supply of intermediate goods or services for the supplier’'sown
use may be relevant for the competition analysis in a particular case, but it is not taken into account for the
purposes of market definition or for the caculation of market shares under Regulation (BJ) 2022/720.
However, pursuant to Article 8, point (c) of the Regulation, in dud distribution scenarios, the market definition
and market share caculation should include the supplier’s sales of its own goods made through its verticdly
integrated distributors and agents (%). Integrated distributors are connected undertakings within the meaning of
Article 1(2) of the Regulation.

6. APPLICATION OF REGULATION (EU) 2022/720
6.1. Hardcore restrictions under Regulation (EU) 2022/720

(177) Article 4 of Regulation (BJ) 2022/720 contains alist of hardcore restrictions. These are serious restrictions of
competition which should in most cases be prohibited because of the harm that they cause to consumers.
Where a verticad agreement contains one or more hardcore restrictions, the whole agreement is excluded from
the scope of application of Regulation (BJ) 2022/720.

(178) The hardcore restrictions listed in Article 4 of Regulation (BJ) 2022/720 apply to verticad agreements
concerning trade within the Union. Therefore, in so far as a vertical agreement concerns exports outside the
Union or imports/re-imports from outside the Union, it cannot be regarded as having the object of appreciably
restricting competition within the Union or as being capable of affecting, as such, trade between Member
Sates ().

(*") For this purpose, any sdes by theintegrated distributor of the goods or services of competing suppliers are not taken into account.
(%) See Case C-306/96 - Jvido v Yves Saint Laurent Parfums, paragraph 20.



C 248/44 Officid Jburna of the European Union 30.6.2022

(179) Hardcore regtrictions within the meaning of Article 4 of Regulation (BJ) 2022/720 are generally restrictions of
competition by object within the meaning of Article 101(1) of the Treaty (*°). Restrictions of competition by
object are types of coordination between undertakings which can be regarded as being harmful by their very
nature to the proper functioning of norma competition (‘). The Court of JLustice of the European Union has
held that certain types of coordination between undertakings reved a sufficient degree of harm to competition
for it to be considered unnecessary to assess their effects (''). A finding of a restriction by object requires an
individua assessment of the vertica agreement concerned. By contrast, hardcore restrictions are a category of
restrictions set out in Regulation (BJ) 2022/720, for which it is presumed that they generdly result in a net
harm to competition. Therefore, vertica agreements that contain such hardcore restrictions cannot benefit
from the exemption provided by Article 2(1) of Regulation (BJ) 2022/720.

(180) However, hardcore restrictions do not necessarily fdl within the scope of Article 101(1) of the Treaty. If a
hardcore restriction listed in Article 4 of Regulation (BJ) 2022/720 is objectively necessary for the
implementation of a particular vertica agreement, for instance, to ensure compliance with a public ban on
selling dangerous substances to certain customers for reasons of safety or hedth, that agreement exceptiondly
fdls outside the scope of Article 101(1) of the Treaty. It follows from the above that the Commission will apply
thefollowing principles when assessing a vertica agreement:

(@ where a hardcore regtriction within the meaning of Article 4 of Regulation (BJ) 2022/720 isincluded in a
vertical agreement, that agreement islikely to fal within the scope of Artidle 101(1) of the Treaty.

(b) an agreement that indudes a hardcore redtriction within the meaning of Article 4 of Regulation (BJ)
2022/720 is unlikely to fulfil the conditions of Article 101(3) of the Tresty.

(181) An undertaking may demonstrate pro-competitive effects under Article 101(3) of the Treaty in an individua
case (2), For that purpose, the undertaking must substantiate that efficienciesarelikely and that the efficiencies
are likely to result from induding the hardcore restriction in the agreement, as well as demonstrating that the
other conditions of Artide 101(3) of the Treaty are fulfilled. Where this is the case, the Commission will assess
the negative impact on competition that is likely to result from induding the hardcore restriction in the
agreement before making a finad assessment of whether the conditions of Article 101(3) of the Treaty are
fulfilled.

(182) The examples in paragraphs (183) and (184) are intended to illustrate how the Commission will apply the
principles mentioned above.

(183) Thefollowing is an example of cross-supplies between authorised distributors:

In the case of a sdlectiveditribution system, cross-supplies between authorised distributors must generally
remain free (see paragraph (237). However, restrictions on active sdles may, under certain circumstances,
fulfil the conditions of Article 101(3) of the Treaty. This may be the case, for example, if it is necessary for
authorised wholesalers located in different territories to invest in promotiona activitiesin the territory in
which they distribute the contract goods or servicesin order to support sales by authorised retailers and it
isnot practical to specify the required promotiona activities as a contractua obligation in the agreement.

(*) See Commission Saff Working Document, Guidance on restrictions of competition ‘by object’ for the purpose of defining which
agreements may benefit from the De Minimis Notice, 25 June 2014, SVD(2014) 198 find, p. 4.

judgment o uary , i poration v son, ) BUC: 126, paragrap! .
('*°) Seejud f 20 Jn 2016, Toshiba Corporati Commisson, C-373/14 P, BJ:C:2016:26 h 26
(°") Seejudgment of 2 April 2020, Budapest Bank and Otha's Case C-228/18, BJ:C:2020:265, paragraphs 35 to 37 and case law dited.

(') Seein particular paragraph (16), points (a) to (i) of these Guiddines describing types of efficiency that are generally associated with
verticd restraints and section 6.1.1. of these Guidelines on RAM. For genera guidance on the assessment of efficiencies, see dso the
Article 101(3) Guiddlines.
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(184) Thefollowing is an example of genuine testing:

In the case of genuine testing of anew product in alimited territory or with alimited group of customers,
or in the case of a staggered introduction of a new product, the distributors that are appointed to sdl the
new product on the test market, or those that participatein thefirst round(s) of the staggered introduction
may be restricted from making active sdes outside the test market or to market(s) or customer groups
where the product has not yet been introduced. Such redtrictions may fdl outside the scope of Article
101(1) of the Treaty for the period necessary for the testing or introduction of the product.

6.1.1. Resdle pricemaintenance

(185) The hardcore restriction set out in Article 4, point (a) of Regulation (BJ) 2022/720 concerns resde price
maintenance (‘RAV), that is, agreements which, directly or indirectly, have the object of restricting the buyer’s
ability to determineits sale price, induding those which establish afixed or minimum sae price to be observed
by the buyer ('®). A requirement for the buyer to set its sale price within a certain range is RFM within the
meaning of Article 4, point (a) of the Regulation.

(186) RPM can be applied through direct means. Thisisthe case for contractua provisions or concerted practices that
directly set the price that the buyer must charge to its customers ('), or which alow the supplier to set the
resde price, or which prohibit the buyer from sdlling below acertain pricelevel. Therestriction isaso dear-cut
wherethe supplier requests a price increase and the buyer complies with the request.

(187) RPM can dso be applied through indirect means, induding incentives to observe a minimum price or
disincentives to deviate from a minimum price. The following examples provide a non-exhaustive list of such
indirect means:

(@ fixingtheresdemargin;
(b) fixing the maximum level of discount that the distributor can grant from a prescribed priceleve;

(c) making the grant of rebates or the reimbursement of promotiond costs by the supplier subject to the
observance of a given priceleve;

(d) imposing minimum advertised prices (MAPS), which prohibit the distributor from advertising prices below
aleve set by the supplier;

(e) linking the prescribed resale priceto the resde prices of competitors;

(f) threats, intimidations, warnings, pendties, dday or suspension of ddliveries or contract terminations in
relation to the observance of agiven pricelevel.

(188) Rursuant to Article 4, point (a) of Regulation (BJ) 2022/720, the imposition by the supplier of a maximum
resde price or the recommendation of a resde price is not a hardcore redtriction. However, if the supplier
combines such a maximum price or resde price recommendation with incentives to apply a certain price level
or disincentivesto lower the sde price, this can amount to RAM. This would be the case, for example, wherethe
supplier reimburses promotiona costsincurred by the buyer subject to the condition the buyer does not deviate
from the maximum resde price or the recommended resde price. An example of adisincentiveto lower the sde
price would be where the supplier threatensto cut further suppliesin response to adeviation by the buyer from
the maximum or recommended resde price.

(%) It should be noted that RPM can be linked to other restrictions, incdluding horizonta collusion in the form of hub-and-spoke
arrangements. These are addressed in paragraph 55 of the Horizonta Guidelines.
(") See, for example, Commission Decision in AT.40428 - Guess recitas 84, 86 and 137.
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(189) Although in principle MAPs leave the distributor free to sdll at a price that is lower than the advertised price,
they disincentivise the distributor from setting a lower sde price by restricting its ability to inform potentia
customers about available discounts. A key parameter for price competition between retailers is thereby
removed. For the purpose of applying Artide 4, point (a) of Regulation (BJ) 2022/720, MAPs will therefore be
treated as an indirect means of applying RPML.

(190) Direct or indirect means of applying RPM can be made more effective when combined with measures aimed at
identifying price-cutting distributors, such as implementing a price monitoring system, or obliging retailers to
report other members of the distribution network that deviate from the standard pricelevel.

(191) Price monitoring is increasingy used in e-commerce, where both suppliers and retailers often use price
monitoring software ('®). This software increases price transparency in the market and alows manufacturersto
effectively track the resde pricesin ther distribution network ('%). It dso dlows retailers to track the prices of
their competitors. However, on their own, price monitoring and price reporting are not RPM.

(192) Under an agency agreement, the principa generaly sets the sde price, asit bears the commercid and financial
risks relating to the sde. However, where the agreement does not mest the conditions to be categorised as an
agency agreement that fdls outside the scope of Article 101(1) of the Treaty (see in particular paragraphs (30)
to (34) of these Guidelines), any direct or indirect obligation preventing or restricting the agent from sharing its
remuneration with the customer, irrespective of whether the remuneration is fixed or variable, is a hardcore
restriction within the meaning of Article 4, point (a) of Regulation (BJ) 2022/720 (). The agent should
therefore be left free to reduce the effective price paid by the customer without reducing the income due to the
principa ('%).

(193) Under a fulfilment contract, the supplier enters into a vertica agreement with a buyer for the purpose of
executing (fulfilling) a supply agreement concduded previoudy between the supplier and a specific customer.
Where the supplier sdlects the undertaking that will provide the fulfilment services, the imposition of a resde
price by the supplier is not RAM. In that case, the resde price imposed in the fulfilment contract does not
restrict competition for the supply of the goods or services to the customer or competition for the supply of
the fulfilment services. For example, this applies where customers purchase goods from an undertaking active
in the online platform economy which is operated by a group of independent retailers under a common brand
and that undertaking determines the price for the sde of the goods and forwards orders to the retailers for
fulfilment ('®®). By contrast, where the undertaking that will provide the fulfilment services is sdected by the
customer, the imposition of a resde price by the supplier may restrict competition for the provison of the
fulfilment services. In that case, the imposition of aresae price may amount to RAMVL.

(194) Article 4, point (a) of Regulation (BJ) 2022/720 is fully applicable in the online platform economy. In
particular, where an undertaking provides online intermediation services within the meaning of Article 1(1),
point (e) of the Regulation, it is a supplier in respect of those services and therefore Article 4, point (a) of the
Regulation applies to restrictions imposed by the undertaking on buyers of the online intermediation services
relating to the sae price of goods or services that are sold via the online intermediation services. While this

(*%) See E:commerce Sector Inquiry Aina Report, paragraphs 602 to 603.

("%) See Commission Decisions in AT.40182 - Fones, recitas 136 and 155; AT. 40469 - Denon Marantz, recitd 95; AT.40181 - Philips,
recitd 64; AT.40465 - Asus recita 27.

(") Restrictions of the ability of providers of online intermediation services within the meaning of Article 1(1), point (e) of the Regulation
to share their remuneration reating to the provision of the online intermediation services are not hardcore restrictions within the
meaning of Article 4, point (a) of the Regulation, as they do not restrict the ability of a buyer to determine its sde price. See
paragraphs (64) to (67) of these Guiddines, in particular paragraph (67), point (a).

(%) See, for instance, Commission Decision in Case No 1V/32.737 - Brpagg in particular recitd 6.

(') Thisguidance iswithout prejudice to the assessment of the horizonta agreements between theretailersthat set up and operate such a
fulfilment moded under Article 101 of the Tresty, taking into account the guidance provided by the Horizonta Guidelines.
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does not prevent aprovider of onlineintermediation servicesfrom incentivising users of the servicesto sdl their
goods or services at a competitive price or to reduce their prices, the impostion by the provider of online
intermediation services of afixed or minimum sae price for the transactions that it intermediatesis a hardcore
restriction within the meaning of Article 4, point (a) of Regulation (BJ) 2022/720.

(195) The Court of Jugtice of the European Union has held on severad occasions that RPM is a redtriction of
competition by object within the meaning of Artide 101(1) of the Treaty ('°). However, as stated in
paragraphs (179) to (181), the qualification of a restriction as ahardcore restriction or asa by object restriction
does not mean that it isa pe sinfringement of Article 101 of the Treaty. Where undertakings consider RPM to
be efficiency-enhancing in an individua case, they may rely on efficiency judtifications under Article 101(3) of
the Tresty.

(196) RPM can redtrict intra-brand and/or inter-brand competition in various ways:

(@ RPM may fadilitate colluson between suppliers, by enhancing price transparency in the market, thereby
making it easier to detect whether a supplier is deviating from the collusive equilibrium by cutting its price.
This negative effect is more likely in markets prone to collusive outcomes, for example, where suppliers
form atight oligopoly and a significant share of the market is covered by RFAM agreements;

(b) RPM may facilitate collusion between buyers at the distribution level, in particular whereit is driven by the
buyers. Srong or well organised buyers may be able to force or convince one or more of their suppliersto
fix their resde price above the competitive leve, thereby helping the buyers reach or stabilise a collusive
equilibrium. RAVI serves as a commitment device for retailers not to deviate from the collusive equilibrium
through discounting prices,

(c) in some cases, RAM may dso soften competition between manufacturers and/or between retailers, in
particular when manufacturers use the same distributors to distribute their products and RPM is applied by
al or many of them;

(d) RPV may reduce the pressure on the supplier’s margin, in particular where a manufacturer has a
commitment problem, that is, where it has an interest in lowering the price charged to subsequent
digtributors. In that situation, the manufacturer may prefer to agree to RAM, to help it to commit not to
lower the pricefor subsequent distributors, and to reduce the pressure on its own margin;

(e) by preventing price competition between distributors, RFM may prevent or hinder the entry and expansion
of new or more efficient distribution formats, thus reducing innovation at the distribution leve;

(f) RPM may beimplemented by asupplier with market power to foreclose smaler rivas. Theincreased margin
that RPM may offer distributors may incentivise them to favour the supplier’s brand over riva brands when
advising customers, even where such adviceis not in the customer’sinterest, or not to sdl theriva brands at
al;

(9) the direct effect of RPM is the dimination of intra-brand price competition, by preventing some or dl
digtributors from lowering their sde price for the brand concerned, thus resulting in a price increase for
that brand.

(197) However, RFM may dso lead to efficiencies, in particular whereit issupplier driven. Where undertakingsrely on
an efficiency defencefor RAM, they must be able to substantiate this with concrete evidence and show that dl the
conditions of Article 101(3) arefulfilled in theindividua case ('"*). Four examples of such efficienciesare set out
below.

(@) When a manufacturer introduces a new product, RAM may be an efficient means to induce distributors to
better take into account the manufacturer’sinterest in promoting that product. Article 101(3) of the Treaty
dso requiresthat there are no redigtic and less restrictive dternative means of incentivising the distributors
to promote the product. To mest that requirement, suppliers may, for example, demonstrate that it is not

(M%) Seethejudgments of 3 Luly 1985, Binon v AMP, C-243/83, BUJ:C:1985:284, paragraph 44; 1 October 1987, VVR v SoddeDieng van
de Paadijke en Ganedtdijke Ovahddsdiensen, C-311/85, BU:C:1987:418, paragraph 17; 19 April 1988, Bauw-Japuey v La
Hesbignonng C-27/87, BJ:C:1988:183, paragraph 15.

(") Pursuant to Artide 2 of Regulation (EC) No 1/2003, the undertaking daiming the benefit of Article 101(3) of the Tresty bears the
burden of proving that the conditions of that paragraph of the Treaty are fulfilled.
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feasible in practice to impose on dl buyers effective promotion obligations by contract. In such
circumstances, the imposition of fixed or minimum retail prices for a limited period of time in order to
facilitate the introduction of the new product may be considered on baance pro-competitive.

(b) Fixed resde prices, and not just maximum resade prices, may be necessary to organise a coordinated short-
term low price campaign (of 2 to 6 weeks in most cases), in particular in a digribution system where the
supplier applies a uniform distribution format, such as a franchise sysem. In such a casg, given its
temporary character, theimposition of fixed retail prices may be considered on balance pro-comptitive.

() A minimum resde price or MAP can be used to prevent a particular distributor from using the product of a
supplier as aloss leader. Where adistributor regularly resdlls a product below the wholesale price, this can
damage the brand image of the product and, over time, reduce overal demand for the product and
undermine the supplier’s incentives to invest in qudity and brand image. In that case, preventing that
distributor from selling below the wholesale price, by imposing on it a targeted minimum resde price or
MAPmay be considered on baance pro-competitive.

(d) In some situations, the extra margin provided by RAM may dlow retailers to provide additiona pre-sdes
services, in particular in the case of complex products. If enough customers take advantage of such services
in order to choose a product but subsequently purchase at alower price with retailers that do not provide
such services (and hence do not incur those costs), high-service retailers may reduce or stop providing pre-
sdes services, which enhance the demand for the supplier’s product. The supplier must demonstrate that
thereis arisk of freeriding at the distribution level, that fixed or minimum resale prices provide sufficient
incentives for investments in pre-sale services and that there is no redistic and less retrictive dternative
means of overcoming such freeriding. In this situation, the likelihood that RAM will be considered as pro-
competitive is higher when competition between suppliers is fierce and the supplier has limited market
power.

(198) The use of recommended resale prices or maximum resae prices can benefit from the exemption provided by
Artidle 2(1) of Regulation (BJ) 2022/720 where the market share of each of the parties to the agreement does
not exceed the 30 % threshold and provided that this does not amount to the imposition of a minimum or
fixed sde price as a result of pressure or incentives from any of the parties, as set out in paragraphs (187)
and (188). Paragraphs (199) to (201) provide guidance for the assessment of recommended or maximum resde
prices above the market share threshold.

(199) Therisks to competition associated with recommended and maximum resale prices are, first, that they may act
asafocd point for resdlers and may be followed by most or dl of them. Second, they may soften competition
or facilitate collusion between suppliers.

(200) An important factor for assessing possible anti-competitive effects of recommended or maximum resaepricesis
the market position of the supplier. The stronger the market position of the supplier, the higher therisk that a
recommended or maximum resale price will lead to a more or less uniform application of that price level by
the resdlers, because they may find it difficult to deviate from what they perceive to be the preferred resde
price proposed by such an important supplier.

(201) Where recommended or maximum resale prices produce appreciable anti-competitive effects, it is necessary to
assess whether they fulfil the conditions of the exception provided by Article 101(3) of the Treaty. As regards
maximum resde prices, the avoidance of ‘double margindisation’ (''?) may be particularly reevant. A
maximum resae price may adso hdp to ensure that the supplier’s brand competes more fiercely with other
brands distributed by the same distributor, including privatelabel products.

("'2) Seein thisrespect paragraphs (13) and (16).
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6.1.2. Hardarerestridions pursuant to Artide4, paints (b), (), (d) and (€) of Regulation (BJ) 2022/720

6.1.2.1. Qualification as a hardcore restriction pursuant to Article 4, points (b), (c), (d) and (e) of
Regulation (EU) 2022/720

(202) Article 4, points (b), (c) and (d) of Regulation (BJ) 2022/720 contain a list of hardcore restrictions and
exceptions that apply to various types of distribution system, respectively: exclusive distribution, selective
digtribution and free distribution. The hardcore restrictions set out in Article 4, points (b), (c)i) and (d) of
Regulation (BJ) 2022/720 concern agreements that, directly or indirectly, in isolation or in combination with
other factors controlled by the parties, have the object of restricting the territory into which or the customers
to whom the buyer or its customers may sdll the contract goods or services. Article 4, points (c)(ii) and (iii) of
Regulation (BJ) 2022/720 provide that, in a sdective distribution system, redtrictions of cross-supplies
between the members of the sdlective distribution system operating at the same or different levels of trade and
restrictions of active or passive sdes to end users by members of the sdlective distribution system operating at
the retail level of trade are hardcore regtrictions. Article 4, points (b), (c) and (d) of the Regulation apply
irrespective of the sales channd used, for example, whether sdes are made offline or online.

(203) Article4, point () of Regulation (BJ) 2022/720 provides that a vertical agreement which, directly or indirectly,
in isolation or in combination with other factors controlled by the parties, has the object of preventing the
effective use of the internet by the buyer or its customers to sdll the contract goods or services to particular
territories or customers is a hardcore restriction. A vertica agreement containing one or more restrictions of
online sdes or online advertising ('®) which de fado prohibit the buyer from using the internet to sdl the
contract goods or services has at the very least the object of restricting passive sdes to end users wishing to
purchase online and located outside the buyer’s physica trading area (). Therefore such agreementsfdl within
the scope of Article4, point (e) of Regulation (BJ) 2022/720. The same applies to vertica agreements which do
not directly prohibit, but have the object of preventing the effective use of the internet by a buyer or its
customers to sdll the contract goods or services to particular territories or customers. For instance, thisis the
case for vertica agreements which have the object of significantly diminishing the aggregate volume of online
sdes of the contract goods or services or the possibility for end users to buy the contract goods or services
online. Smilarly, this is the case for vertica agreements that have the object of preventing the use of one or
more entire online advertising channds by the buyer, such as search engines ('*°) or price comparison services,
or of preventing the buyer from establishing or using its own online store (*¢). The assessment of whether a
restriction is hardcore within the meaning of Article 4, point (€) of Regulation (BJ) 2022/720 may teke into
account the content and context of the restriction, but it cannot depend on market-specific circumstances or
theindividua characteristics of the partiesto the vertica agreement.

(204) The hardcore redtrictions referred to in paragraph (202) may result from direct obligations, such as the
obligation not to sdl to particular territories or customers, or the obligation to refer orders from such
customers to other distributors. They may aso result from the supplier applying indirect measures to induce
the buyer not to sdll to such customers, such as:

(@) requiring the buyer to request the supplier’s prior approval for sdesto such customers (')

(b) refusing or reducing bonuses or discounts if the buyer sells to such customers (*'®) or making compensatory
payments to the buyer if it stops sdlling to such customers;

(c) terminating the supply of products if the buyer sdlls to such customers;

(") Seedso paragraphs (204), (206) and (210) relating to various types of online sales and online advertising restrictions.

(") Seedso Case C-439/09 - AareFabre Damo-Cosmdique, paragraph 54.

(") Seedso Commission Decision in AT.40428 - Guess, recitas 118 to 126.

(") See Case C-439/09 - FareFabre Demo-Cosmétique, paragraphs 56 and 57 and paragraph (224) of these Guidelines.

("7) See, for example, Case T-77/92 - Parka Fen v Commission, paragraph 37.

("8) See, for example, judgment of 9 July 2009, Raugeot and Raugeot Nedarland v Commisson, Case T-450/05, BJ:T:2009:262, paragraph 47.
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(d) limiting or reducing the volumes supplied, for instance, so that the volumes correspond to the demand from
customersin certain territories or the demand from certain customer groups;

(e) threatening to terminate the verticad agreement ('°) or not to renew it if the buyer sdlls to such customers;
(f) chargingahigher priceto thedistributor for productsthat areto be sold to such customers ('%);
(9) limiting the proportion of sales made by the buyer to such customers;

(h) preventing the buyer from using additiona languages on the packaging or for the promotion of the
products ('?');

(i) supplying another product in return for the buyer stopping its saes to such customers;
(i) paying the buyer to stop sdlling to such customers;
(k) obliging the buyer to pass on to the supplier profits from such customers ('%);

(1) exduding from a Union-wide guarantee service reimbursed by the supplier products that are resold outside
the buyer’s territory or products that are sold in the buyer’s territory by buyers located in other
territories ('%).

(205) Measures that dlow a manufecturer to verify the degtination of the supplied goods, such as the use of
differentiated labes, specific language clusters or seriad numbers, or the threat or performance of audits to
verify the buyer’s compliance with other restrictions (#) are not in themselves restrictions of competition.
However, they may be considered to form part of a hardcore restriction of the buyer’s sdes when used by the
supplier to control the destination of the supplied goods, for instance when used in conjunction with one or
more of the practices mentioned in paragraphs (203) and (204).

(206) In addition to the direct and indirect restrictions referred to in paragraphs (202) to (204), hardcore restrictions
specificaly relating to online sdes may similarly be the result of direct or indirect obligations. Besides a direct
prohibition of the use of the internet to sdll the contract goods or services, the following are examples of
obligations that indirectly have the object of preventing the effective use of the internet by the buyer to sl the
contract goods or services to particular territories or customers within the meaning of Article 4, point (g) of
Regulation (BJ) 2022/720:

(@ requiring the buyer to prevent customers located in another territory from viewing its website or online
store or to reroute customers to the online store of the manufacturer or of another sdler. However,
obliging the buyer to offer links to the online stores of the supplier or of other sdlers is not a hardcore
restriction ("®);

(b) requiring the buyer to terminate consumers online transactions where their credit card data reved an
address that is not within the buyer’sterritory ('%);

(c) requiring the buyer to sell the contract goods or servicesonly in aphysica space or in the physica presence
of specialised personnel (%);

(M%) See, for example, judgment of 6 luly 2009, Vakswagen v Commisson, Case T-62/98, BJ:T:2000:180, paragraph 44.

(') See, for example, Commission Decision in AT.40433 - Rlm machendisg recitd 54.

(?') See, for example, Commission Decision in AT.40433 - FIm mardhandisg recitas 52 and 53.

(*2) See, for example, Commission Decision in AT.40436 - Nikg recitd 57; Commission Decision in AT.40433 - FIm mardhandisg, recitas
61 to 63.

(%) See, for example, Commission Decision in AT.37975 - PO/Yamaha, recitds 111 and 112. Conversdly, an arrangement under which
the supplier agrees with its distributors that where one distributor makes a sde to a territory that has been dlocated to another
distributor, thefirst distributor must pay the second distributor afee based on the cost of the services to be carried out does not have
the object of restricting sdes by the distributors outside their dlocated territories (see judgment of 13 Jnuary 2004, JOB Saviee v
Commission , Case T-67/01, BJ:T:2004:3, paragraphs 136 to 145).

('**) See, for example, Commission Decision in AT.40436 - Nike recitds 71 and 72; Commission Decision in AT.40433 - Alm medhandisg
recitas 65 and 66.

(%) Artide3 of Regulation (BJ) 2018/302.

(%) Artide5 of Regulation (BJ) 2018/302.

(?") See Case C439/09 - HeareFabre Demo-Cosmétique, paragraphs 36 and 37.
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(d) requiring the buyer to seek the supplier’s prior authorisation before making individua online sdes
transactions;

(e) prohibiting the buyer from using the supplier’s trademarks or brand names on its website or in its online
store;

(f) prohibiting the buyer from establishing or operating one or more online stores, irrespective of whether the
online store is hosted on the buyer’s own server or on athird party server ('%);

~

prohibiting the buyer from using an entire online advertising channel, such as search engines (‘%) or price
comparison services, or resrictions which indirectly prohibit the use of an entire online advertising
channel, such as an obligation not to use the supplier’s trademarks or brand names for bidding to be
referenced in search engines, or a redtriction on providing price-related information to price comparison
services. Quch redrictions have the object of preventing the effective use of the internet by the buyer to sdl
the contract goods or servicesto particular territories or customers, asthey limit the buyer’s ability to target
customers beyond its physica trading area, inform them about its offers and attract them to its online store
or other sdes channels. Rrohibiting the use of particular price comparison services or search engines is
generdly not a hardcore restriction, as the buyer may use other online advertising services to raise
awareness of its online sdes activities. However, prohibiting the use of the most widely used advertising
servicesin the particular online advertising channe may amount to a hardcore redtriction, if the remaining
services in that advertising channe are de fado not capable of attracting customers to the buyer’s online
store.

(o)

(207) Contrary to the regtrictions referred to in paragraph (204), requirementsimposed by the supplier on the buyer
relating to the manner in which the contract goods or services are to be sold can benefit from the exemption
provided by Article 2(1) of Regulation (BJ) 2022/720, irrespective of the type of distribution system. In
particular, the supplier may impose requirements relating to qudity. For example, in a sdective distribution
system, the supplier may impose requirements relating to the minimum size and appearance of the buyer’s
shop (for example, relating to fixtures, furnishings, design, lighting and floor coverings) or the presentation of
the product (for example, the minimum number of products of the brand to be displayed, the minimum space
between products) ().

(208) Smilarly, the supplier may impose requirements on the buyer relating to the manner in which the contract
goods or services are to be sold online. Redtrictions relating to the use of particular online saes channds, such
as online marketplaces, or the imposition of quality standards for online sales can generdly benefit from the
exemption provided by Article 2(1) of Regulation (BJ) 2022/720, irrespective of the type of distribution
system, provided that they do not indirectly have the object of preventing the effective use of theinternet by the
buyer to sdl the contract goods or services to particular territories or customers. Online sdes redtrictions
generdly do not have such an object where the buyer remains free to operate its own online store (') and to
advertise online (**2). In such cases, the buyer is not prevented from making effective use of the internet to sdll
the contract goods or services. The following are examples of requirements relating to online saes that can
benefit from the exemption provided by Article 2(1) of the Regulation:

(@) requirementsintended to ensure the qudity or a particular appearance of the buyer’s online store;

(b) requirements regarding the display of the contract goods or services in the online store (such as the
minimum number of itemsdisplayed, the way the supplier’s trademarks or brands are displayed);

(c) adirect or indirect ban on the use of online marketplaces ('*%);

(d) arequirement that the buyer operates one or more brick and mortar shops or showrooms, for instanceas a
condition for becoming a member of the supplier’s sdlective distribution system;

(%) Seedso paragraph (203).

(**) Seedso Commission Decision in AT.40428 - Guess, recitds 118 to 126.

(**%) For other examples, see E:commerce Sector Inquiry Fina Report, paragraph 241.

(") See Case C-439/09 - FRareFabre Dermo-Cosmétique, paragraphs 56 and 57, and paragraph (224) of these Guiddlines.
(*?) Seedso Commission Decision in AT.40428 - Guess recitas 118 to 126, and paragraph 200 of these Guidelines.
(%) Case C-230/16 - Coty Gameny, paragraphs 64 to 69; see dso section 8.2.3. of these Guiddlines.
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(e) arequirement that the buyer sdlls a minimum absolute amount of the contract goods or services offline (in
vaue or volume, but not as a proportion of its tota sdes) to ensure the efficient operation of its brick and
mortar shop. This requirement can be the same for al buyers, or it can be set at a different level for each
buyer, based on objective criteria, such asthe buyer’s size reative to other buyers, or its geographiclocation.

(209) A requirement that the buyer pays a different wholesale price for products sold online than for products sold
offline (dua pricing) can benefit from the exemption provided by Article 2(1) of Regulation (BJ) 2022/720, as
it may incentivise or reward an appropriate level of investments in online or offline sdes channds, provided
that it does not have the object of redtricting sales to particular territories or customers, as provided for in
Article 4, points (b), (c) and (d) of Regulation (BJ) 2022/720 (***). However, where the difference in the
wholesde price has the object of preventing the effective use of the internet by the buyer to sdll the contract
goods or services to particular territories or customers, it is a hardcore redtriction within the meaning of
Artide 4, point (e) of Regulation (BU) 2022/720. This would, in particular, be the case where the differencein
the wholesde price makes sdlling online unprofitable or financialy unsustainable (**°), or where dud pricing is
used to limit the quantity of products made available to the buyer for sale online (**°). Conversdly, dud pricing
can benefit from the exemption provided by Article 2(1) of Regulation (BJ) 2022/720 where the differencein
the wholesde price is reasonably related to differences in the investments and costs incurred by the buyer to
make sales in each channe. Smilarly, the supplier may charge a different wholesde price for products that are
to be sold through a combination of offline and online channels, where the price difference takes into account
investments or costs related to that type of distribution. The parties may agree an appropriate method to
implement dud pricing, including, for example, an ex post balancing of accounts on the basis of actua sdes.

(210) Online advertising redtrictions can benefit from the exemption provided by Article 2(1) of Regulation (BJ)
2022/720, provided that they do not have the object of preventing the use of an entire advertising channe by
the buyer. Examples of online advertising restrictions that can benefit from the exemption include:

(@) a requirement that online advertising mesets certain quality standards or includes specific content or
information;

(b) arequirement that the buyer does not use the services of particular online advertising providersthat do not
meset certain qudity standards;

(c) arequirement that the buyer does not use the brand name of the supplier in the domain name of its online
store.

6.1.22. Distinction between ‘active sales’ and ‘passive sales’

(211) Article 4 of Regulation (BJ) 2022/720 distinguishes between redtrictions of active sdes and redtrictions of
passive saes in the context of exclusive distribution systems. Article 1(1), points (1) and (m) of Regulation (BU)
2022/720 provide definitions of active and passive sales.

(212) Article 1(1), point (m) of Regulation (BJ) 2022/720 sets out that, in the case of sdes to customers in an
excdlusively dlocated territory or customer group, saes to customers who have not been actively targeted by the
sdler are passive sdes. For instance, setting up an online store is a form of passive sdling, as it is a means to
dlow potentiad customers to reach the sdler. The operation of an online store may have effects that extend
beyond the sdler’s physicd trading area, induding by enabling online purchases by customers located in other
territories or customer groups. Nonetheless, such purchases (induding the delivery of the products) are passive
sdes, provided that the seller does not actively target the specific customer or the specific territory or customer
group to which the customer belongs. The same applies where a customer opts to be kept automaticaly

(**) Seedso paragraph (206), point (g).
(%) Seedso paragraph 203.
(%) Seedso paragraph 208, point (e).
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informed by the sdler and such information leads to a sde. Smilarly, the use of search engine optimisation,
namely tools or techniques intended to improve the visibility or ranking of the online store in search engine
results, or offering an app in an app store, are, in principle, means to enable potential customers to reach the
seller and are therefore forms of passive sdling.

(213) Conversely, Artide 1(1), point (I) of Regulation (BJ) 2022/720 sets out that in the case of sdes to customersin
an exclusively alocated territory or customer group, offering a language option in an online store that is
different from the languages commonly used in the territory in which the sdler is established generdly
indicates that the sdller is targeting the territory in which the language is commonly used and thus amounts to
active sdling (). However, offering an English language option in an online store does not as such indicate
that the sdller istargeting English-speaking territories, as English is widely understood and used throughout the
Union. Smilarly, establishing an online store with a top-level domain corresponding to a territory other than
the onein which the sdller is established isaform of active seling into that territory, whereas offering an online
store with a generic and non-country specific domain nameis aform of passive slling.

(214) Rursuant to Artide 1(1), point (1) of Regulation (BJ) 2022/720, active saes mean sdes resulting from actively
targeting customers by visits, letters, emails, cdls or other means of direct communication. Targeted advertising
or promotions are a form of active sdling. In particular, online advertising services often dlow the sdler to
sdect the territories or customers for which the online advertisement will be displayed. This is the case, for
example, for search engine advertising and other online advertising, for instance on websites, app stores, sociad
media, provided that the advertising service dlows the advertiser to target customers according to their
particular characteristics, including their geographic location or persond profile. By contrast, where the seller
addresses online advertising to customers in its own territory or customer group and it is not possble to
prevent such advertising from being seen by customersin other territories or customer groups, thisis aform of
passive sdling. Examples of such genera advertising include sponsored content on the website of a loca or
nationa newspaper that may be accessed by any visitor to that website, or the use of price comparison services
with generic and non-country-specific domain names. Conversdly, if such genera advertising is made in
languages not commonly used in the sdller’s territory or on websites with atop-level domain corresponding to
territories outside the sdller’sterritory, this amounts to active sdling into those other territories.

(215) Participation in public procurement is aform of passive sdling, irrespective of the type of public procurement
procedure (e.g. open procedure, restricted procedure or other). This qudification is coherent with the purposes
of public procurement law, which include facilitating intra-brand competition. As aresult, a vertical agreement
which redtricts the ability of a buyer to participate in public procurement is a hardcore restriction within the
meaning of Article 4, points (b), (c) and (d) of Regulation (BJ) 2022/720. Smilarly, responding to invitations to
tender issued by non-public entities is a form of passive sdling. Such invitations to tender are a form of
unsolicited customer request addressed to multiple potentia sdlers and therefore the submission of a bid in
response to an invitation to tender by a non-public entity is aform of passive selling.

6.1.23. Hardcorerestrictionsrelating to specific distribution systems

(216) Article 4, points (b), (c) and (d) of Regulation (BJ) 2022/720 contain a list of hardcore restrictions and
exceptions that apply depending on the type of distribution system operated by the supplier: exclusive
distribution, sdective distribution or free distribution.

6.1.2.3.1. Wherethe supplier operates an exclusive distribution system

217) The hardcore restriction set out in Article 4, point (b) of Regulation (BJ) 2022/720 concerns agreements that,
directly or indirectly, have as their object the restriction of the territory into which or of the customers to
whom a buyer, to which an excdusive territory or customer group has been dlocated, may actively or passively
<l the contract goods or services.

(") See judgment of 7 December 2010, Pder Pamme v Resderd Karl Schiliter GmbH Co. KG and Hatd Alpenhdf GesmbH v Oliver Héle,
Jbined Cases C-585/08 and C-144/09, BJ:C:2010:740, paragraph 93.
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(218) There are five exceptions to the hardcore resdtriction lad down in Articdle 4, point (b) of Regulation (BJ)
2022/720.

(219) Frg, Artide 4, point (b)(i) of Regulation (BJ) 2022/720 dlows the supplier to restrict active sdes by the
excdlusive distributor into a territory or to a customer group exclusively alocated to a maximum of five buyers,
or reserved to the supplier. In order to preserve their investment incentives, the supplier must protect its
excdlusive distributors against active sales, including targeted online advertising, into their exclusive territory or
to their exclusive customer group by dl the supplier’s other buyers.

(220) The investment incentives of exclusive distributors could aso be undermined by active sdlling by customers of
the supplier’s others buyers. Therefore, Article 4, point (b)(i) of Regulation (BJ) 2022/720 dso dlows the
supplier to require its other buyers to restrict their direct customers from actively sdling into territories or to
customer groups that the supplier has exclusively alocated to other distributors or reserved to itsdf. However,
the supplier may not require such other buyers to pass on the active sdes redrictions to customers further
down the digtribution chain.

(221) The supplier may combine the dlocation of an exclusive territory and an exclusive customer group by, for
instance, appointing an exclusive distributor for a particular customer group in a specific territory.

(222) The protection of exclusively alocated territories or customer groups is not absolute. To prevent market
partitioning, passive sales into such territories or customer groups may not be restricted. Article 4, point (b) of
Regulation (BJ) 2022/720 applies only to restrictionsimposed on the buyer. The supplier may therefore accept
restrictions on sdes by itsdf, both online and offling, into the exclusive territory or to some or al of the
customers belonging to an exclusive customer group. However, restrictions of passive sales to end users may, in
certain circumstances, be void pursuant to Artide 6(2) of Regulation (BJ) 2018/302 of the Buropean Parliament
and of the Council ("%).

(223) Second, Artidle 4, point (b)(ii) of Regulation (BJ) 2022/720 dlows a supplier that operates an excusive
distribution system in a certain territory and a sdective distribution system in another territory to restrict its
excdlusive digtributors from selling actively or passively to unauthorised distributors located in the territory
where the supplier dready operates a sdlective distribution system or which it has reserved for the operation of
such a system. The supplier may aso require its exclusive distributors to similarly restrict their customers from
making active and passive sdes to unauthorised distributors in territories where the supplier operates a
selective distribution system or which it has reserved for that purpose. The ability to pass on active and passive
sdes redtrictions further down the distribution chain in this scenario is intended to protect the dosed nature of
sdlective distribution systems.

(224) Third, Artide 4, point (b)iii) of Regulation (BJ) 2022/720 dlows a supplier to restrict the place of
establishment of the buyer to which it has allocated an exclusive territory or customer group (‘location dause).
This means that the supplier may require the buyer to redtrict its distribution outlets and warehouses to a
particular address, place or territory. As regards mobile distribution outlets, the agreement may specify an area
outside which the outlet cannot be operated. However, the establishment and use of an online store by the
digtributor is not equivaent to the opening of a physica outlet and thus cannot be restricted (*9).

(225) Fourth, Article 4, point (b)(iv) of Regulation (BJ) 2022/720 dlows a supplier to restrict active and passive sdes
by an exclusve wholesaler to end users, thus alowing the supplier to keep the wholesale and retail levels of
trade separate. This exception includes alowing the wholesder to sl to certain end users (for example, a few
large ones), while prohibiting saes to al other end users ().

() Regulation (BJ) 2018/302 of the European Parliament and of the Council of 28 February 2018 on addressing unjustified geo-
blocking and other forms of discrimination based on customers’ nationdlity, place of residence or place of establishment within the
interna market and amending Regulations (EC) No 2006/2004 and (BJ) 2017/2394 and Directive 2009/22/EC (OJL 601, 2.3.2018,
p.1).

(%) See Case C439/09 - HareFabre Demo-Cosmétique, paragraphs 56 and 57.

(") Seedso paragraph (222) concerning Regulation (BU) 2018/302.
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(226) Ffth, Artide 4, point (b)(v) of Regulation (BJ) 2022/720 allows a supplier to restrict an excdusive distributor’s
ability to actively or passively sal components, supplied for the purposes of incorporation, to competitors of
the supplier who would use them to manufacture the same type of goods as those produced by the supplier.
The term ‘component’ includes any intermediate goods and the term ‘incorporation’ refers to the use of any
input to produce goods.

6.1.2.3.2. Wherethe supplier operates a sdlective digtribution system

(227) The hardcorerestriction set out in Article 4, point (c)(i) of Regulation (BJ) 2022/720 concerns agreements that,
directly or indirectly, have as their object the restriction of the territory into which or the customers to whom
the members of a sdective distribution system (‘authorised distributors) may actively or passively sdl the
contract goods or services. This includes regtrictions of active or passive sdes to end users imposed by a
supplier on authorised distributors operating at the retail level.

(228) There are five exceptions to the hardcore restriction set out in Artide 4, point (c)i) of Regulation (BJ)
2022/720.

(229) The first exception concerns restrictions of the ability of authorised distributors to sel outside the selective
distribution system. It alows the supplier to restrict active sdes, incduding targeted online advertising, by
authorised digributors into other territories or to customer groups that are excdlusively dlocated to other
distributors or reserved to the supplier. The supplier may dso require the authorised distributors to impose
such permitted restrictions of active sdes on their direct customers. However, the protection of such exclusively
dlocated territories or customer groups is not absolute, as the supplier may not restrict passive saes into such
territories or to such customer groups.

(230) The second exception dlows the supplier to restrict its authorised distributors and their customersfrom making
active or passive sales to unauthorised distributors located in any territory where the supplier operates a
selective distribution system.

(231) The third exception alows the supplier to impose a location clause on its authorised distributors, to prevent
them from operating their business from different premises or from opening a new outlet in a different
location. This implies that the benefit of Regulation (BJ) 2022/720 is not logt if the distributor agrees to
regrict its distribution outlets and warehouses to a particular address, place or territory. As regards mobile
distribution outlets, the agreement may specify an area outside which the outlet cannot be operated. However,
the establishment and use by the distributor of an online store is not equivaent to the opening of a physica
outlet and thus cannot berestricted (*1).

(232) The fourth exception dlows the supplier to restrict active and passive sales by an authorised wholesder to end
users, thus dlowing the supplier to keep the wholesde and retail levels of trade separate. This exception
includes alowing the wholesder to sdl to certain end users (for example, a few large ones), while prohibiting
sdesto dl other end users ().

(233) Thefifth exception dlows the supplier to restrict an authorised distributor’s ability to actively or passively sdll
components, supplied for the purposes of incorporation, to competitors of the supplier who would use them
to manufacture the same type of goods as those produced by the supplier. The term ‘component’ includes any
intermediate goods, and the term ‘incorporation’ refersto the use of any input to produce goods.

(234) The hardcore redtriction set out in Article 4, point (c)(iii) of Regulation (BJ) 2022/720 concerns the restriction
of active or passive sdesto end users by members of a sdlective distribution system operating at the retail level.
This means that the supplier may not restrict its authorised distributors from selling to end users, or to
purchasing agents acting on behaf of end users, except where such end users arelocated in aterritory or belong

(") See Case C439/09 - HeareFabre Dermo-Cosmétique, paragraphs 55 to 58.
(*2) Seedso paragraph (222) concerning Regulation (BU) 2018/302.
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to a customer group that has been exclusively dlocated to another distributor or reserved to the supplier in a
territory where the supplier operates an exdusive distribution system (see Article 4, point (c)i)(1) of the
Regulation and paragraph (229). This dso does not exclude the possibility of prohibiting the authorised
distributors from operating out of an unauthorised place of establishment (see Article 4, point (c)(i)(3) of the
Regulation and paragraph (231) of these Guiddlines).

(235) A supplier operating a sdective distribution system may sdlect its authorised distributors on the basis of
quditative and/or quantitative criteria. Any quditative criteria generdly have to be set for both online and
offline channels. However, considering that online and offline channels have different characteristics, a supplier
operating a selective digtribution system may impose on its authorised distributors criteria for online sdes that
are not equivaent to those imposed for sdes in brick and mortar shops, provided that the requirements
imposed for online sales do not indirectly have the object of preventing the effective use of the internet by the
buyer to sdl the contract goods or services to particular territories or customers. For example, a supplier may
impose requirements to ensure quality standards for online saes, such as a requirement to set up and operate
an online after-sales helpdesk; a requirement to cover the costs of customers returning purchased products, or
the use of secure payment systems. Smilarly, a supplier may define different criteria relating to sustainable
development for online and offline sales channdls. For example, a supplier could require eco-responsible sales
outlets or the use of delivery services using green bicycles.

(236) The combination of selective distribution with exclusive distribution in the same territory cannot benefit from
the exemption provided by Article 2(1) of Regulation (BJ) 2022/720, including where the supplier applies
exclusive distribution at the wholesde level and sdlective distribution at the retail leve. This is because such a
combination would require the authorised distributors to accept hardcore restrictions within the meaning of
Article 4, point (b) or (c) of Regulation (BJ) 2022/720, for example, restrictions of active sales to territories or
customers that have not been exclusively alocated, restrictions of active or passive sdes to end users ('), or
restrictions of cross-supplies between authorised distributors (*#4). However, the supplier may commit to supply
only certain authorised distributors, for example, in certain parts of theterritory where the sdlective distribution
system is operated, or it may commit not to make any direct sdes in that territory itsdf (*°). Rursuant to the
third exception to Artide 4, point (c)(i) of Regulation (BJ) 2022/720, the supplier may also impose a location
clause on its authorised distributors.

(237) Thehardcorerestriction set out in Article4, point (c)(ii) of Regulation (BJ) 2022/720 concernstherestriction of
cross-supplies between authorised distributors within a selective distribution system. This means that the
supplier cannot prevent active or passive sdes between its authorised distributors, which must remain free to
purchase the contract products from other authorised distributors within the network, operating either at the
same or at a different level of trade (**¢). Consequently, sdective distribution cannot be combined with vertica
restraints amed at forcing distributors to purchase the contract products exclusively from a given source. It
adso means that, in a sdective distribution system, the supplier cannot restrict sales by authorised wholesders
to authorised distributors.

6.1.2.3.3. Wherethe supplier operates afreedistribution system

(238) The hardcore regtriction set out in Article 4, point (d) of Regulation (BJ) 2022/720 concerns agreements or
concerted practices that, directly or indirectly, have as their object the restriction of the territory into which or
the customers to whom abuyer in afree digtribution system may actively or passively sell the contract goods or
services ().

(239) There arefive exceptions to the hardcore restriction set out in Artide4, point (d) of Regulation (BJ) 2022/720.

("3) Seeparagraph (227).

(*“) Seeparagraph (237).

() Seedso paragraph (222) concerning Regulation (BJ) 2018/302.

(') See, for example, Commission decision in case AT.40428 - Guess recitds 65 to 78.
(") Seedso paragraph (116).
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(240) Frs, Article 4, point (d)(i) of Regulation (BJ) 2022/720 dlows the supplier to restrict active sdes, including
targeted online advertising, by the buyer into territories or to customer groupsthat are dlocated exclusively to
other buyers or reserved to the supplier. The supplier may dso require the buyer to impose such permitted
restrictions of active sdes on the buyer’s direct customers. However, the protection of such excdusively alocated
territories or customer groups is not absolute, as the supplier may not restrict passive sales into such territories
or customer groups.

(241) Secondly, Artide 4, point (d)(ii) of Regulation (BJ) 2022/720 alows the supplier to redtrict the buyer and to
require the buyer to restrict its customers from selling actively or passively to unauthorised distributors located
in aterritory where the supplier operates a selective distribution system or which the supplier has reserved for
the operation of such a system. The restriction may cover active or passive sdes at any level of trade.

(242) Third, Articdle4, point (d)(iii) of Regulation (BJ) 2022/720 dlows the supplier to imposealocation dlauseon the
buyer, to redtrict its place of establishment. This means that the supplier may require the buyer to restrict its
distribution outlets and warehouses to a particular address, place or territory. As regards mobile distribution
outlets, the agreement may specify an area outside which the outlet cannot be operated. However, the
establishment and use by the buyer of an online store is not equivaent to the opening of a physica outlet and
thus cannot berestricted (14).

(243) Fourth, Article 4, point (d)(iv) of Regulation (BJ) 2022/720 alows the supplier to restrict active and passive
sdes by a wholesder to end users, thus dlowing the supplier to keep the wholesde and retail levels of trade
separate: This exception includes alowing the wholesaler to sdll to certain end users (for example, certain large
ones), while prohibiting it from sdling to other end users ().

(244) Ffth, Artide 4, point (d)v) of Regulation (BJ) 2022/720 dlows the supplier to restrict a buyer’s ability to
actively or passively sdl components, supplied for the purposes of incorporation, to competitors of the
supplier, which would use them to manufacture the same type of goods as those produced by the supplier. The
term ‘component’ indudes any intermediate goods and the term ‘incorporation’ refersto the use of any input to
produce goods.

6.1.3. Redridions of thesdles of pareparts

(245) The hardcore restriction set out in Article 4, point (f) of Regulation (BJ) 2022/720 concerns agreements that
prevent or restrict end users, independent repairers, wholesders and service providers from obtaining spare
parts directly from the manufacturer of those spare parts. An agreement between a manufacturer of spare parts
and a buyer that incorporates those parts into its own products, such as origind equipment
manufacturers (OBMS), may not, either directly or indirectly, prevent or restrict sales by the manufacturer of
those spare parts to end users, independent repairers, wholesders or service providers. Indirect restrictions may
arise particularly when the manufacturer of the spare partsis restricted in supplying technical information and
specia equipment, which are necessary for the use of spare parts by end users, independent repairers or service
providers. However, the agreement may place restrictions on the supply of the spare parts to the repairers or
service providers entrusted by the OBM with the repair or servicing of its own goods. This aso means that the
OBM may requireits own repair and service network to buy spare parts from itsef or from other members of
its selective digtribution system, whereit operates such a system.

6.2. Restrictionsthat are excluded from Regulation (EU) 2022/720

(246) Article 5 of Regulation (BUJ) 2022/720 excludes certain obligations contained in vertica agreements from the
benefit of the block exemption, irrespective of whether the market share thresholds set out in Article 3(1) of
the Regulation are exceeded or not. In particular, Article 5 of the Regulation sets out obligations for which it
cannot be assumed with sufficient certainty that they fulfil the conditions of Article 101(3) of the Treaty. There
is nonetheless no presumption that the obligations listed in Article 5 of the Regulation fal within the scope of
Article 101(1) of the Treaty or fail to satisfy the conditions of Article 101(3) of the Treaty. The exclusion of

(%) See Case C439/09 - HeareFabre Dermo-Cosmétique, paragraphs 55 to 58.
() Seedso paragraph (222) concerning Regulation (BU) 2018/302.
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these obligations from the block exemption means only that they are subject to an individua assessment under
Article 101 of the Treaty. Moreover, unlike Artide 4 of Regulation (BJ) 2022/720, the exdusion of an
obligation from the block exemption pursuant to Artide 5 of the Regulation is limited to the specific
obligation, provided that the obligation in question can be severed from the rest of the vertical agreement. In
that case, the remainder of the vertical agreement continuesto benefit from the block exemption.

6.2.1. Non-compete dbligations excading a duration of fiveyears

(247) Fursuant to Article 5(1), point (a) of Regulation (BJ) 2022/720, non-compete obligations exceeding a duration
of five years are excluded from the block exemption. Non-compete obligations, as defined in Article 1(1), point
(f) of Regulation (BJ) 2022/720, are arrangements that cause the buyer to purchase more than 80 % of the
buyer’s totd purchases of the contract goods and services and their substitutes during the preceding caendar
year from the supplier or from another undertaking designated by the supplier. This means that the buyer is
prevented from purchasing competing goods or servicesor that such purchases are limited to less than 20 %of
its total purchases. If no rdlevant data is available for the buyer’s purchases in the calendar year preceding the
conclusion of the vertica agreement, the buyer’s best estimate of its annua tota requirements may be used
instead. However actud purchasing data should be used as soon asit isavailable.

(248) Non-compete obligations cannot benefit from the block exemption if their duration isindefinite or exceedsfive
years. Non-compete obligations that are tacitly renewable beyond a period of five years can benefit from the
block exemption, provided that the buyer can effectively renegotiate or terminate the vertica agreement
containing the obligation with a reasonable period of notice and at a reasonable cog, thus dlowing the buyer
to effectively switch its supplier after the expiry of the 5-year period. If, for instance, the vertica agreement
contains a 5-year non-compete obligation and the supplier provides a loan to the buyer, the repayment of that
loan must not hinder the buyer from effectively terminating the non-compete obligation at the end of the
5-year period. Smilarly, where the supplier provides equipment to the buyer that is not relationship-specific,
the buyer should have the possibility to take over the equipment at its market asset value once the non-
compete obligation expires.

(249) Rursuant to Article 5(2) of Regulation (BJ) 2022/720, the limitation of non-compete obligations to a duration
of 5 years does not apply where the contract goods or services are resold by the buyer from premises and land
owned by the supplier or leased by the supplier from third parties not connected with the buyer. In such cases,
the non-compete obligation may be imposed for alonger duration, provided this does not exceed the period of
occupancy of the point of sde by the buyer. The reason for this exception isthat it is generaly unreasonable to
expect a supplier to dlow competing products to be sold from premises and land that it owns without its
permission. By andogy, the same principles apply where the buyer operates from a mobile outlet owned or
leased by the supplier from third parties not connected with the buyer. Artificid ownership constructions, such
as a transfer by the distributor of its proprietary rights over the land and premises to the supplier for only a
limited period, intended to avoid the 5-year limitation, cannot benefit from this exception.

6.2.2. Post-term non-competedbligations

(250) Rursuant to Article 5(1), point (b) in conjunction with Artide 5(3) of Regulation (BJ) 2022/720, post-term non-
compete obligations imposed on the buyer are excluded from the benefit of the block exemption, unless dl of
the following conditions arefulfilled:

(@) theobligation isindispensable to protect know-how transferred by the supplier to the buyer;
(b) it islimited to the point of sde from which the buyer has operated during the contract period;

(c) itislimited to amaximum period of 1 year.

(251) The know-how concerned must be secret, substantia and identified within the meaning of Article 1(1), point (j)
of Regulation (BJ) 2022/720, in particular it must indludeinformation that is significant and useful to the buyer
for the use, sale or resale of the contract goods or services.
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6.2.3. Non-compete obligationsimposed on membas of a sdedivedidribution system

(252) Article 5(1), point (c) of Regulation (BJ) 2022/720 concerns the sde of competing goods or services in a
sdective distribution system. The exemption provided by Artide 2(1) of the Regulation gpplies to the
combination of sdective distribution with a non-compete obligation, requiring authorised distributers not to
resell competing brands. However, if the supplier prevents its authorised distributors, either directly or
indirectly, from buying products for resale from one or more specific competing suppliers, such an obligation is
excluded from the block exemption. Therationde for thisexclusion isto avoid a situation whereby a number of
suppliers using the same sdlective distribution outlets prevent one or more specific competitors from using
those outlets to distribute their products. Such a scenario could lead to foreclosure of a competing supplier
through aform of collective boycott.

6.24. Aaoss-platformretail parity obligations

(253) The fourth exclusion from the block exemption, which is set out in Article 5(1), point (d) of Regulation (BJ)
2022/720, concerns across-platform retail parity obligations imposed by suppliers of online intermediation
services, namely direct or indirect obligations which cause buyers of such services not to offer, sel or resdl
goods or services to end users under more favourable conditions via competing online intermediation services.
The conditions may concern prices, inventory, availability or any other terms or conditions of offer or sde. The
retail parity obligation may result from a contractua clause or from other direct or indirect measures, including
the use of differentid pricing or incentives whose application depends on the conditions under which the buyer
of the online intermediation services offers goods or services to end users via competing online intermediation
services. For example, where the provider of online intermediation services makes the offering of better
visibility for the buyer’s goods or services on the provider’s website or the application of alower commission
rate dependent on the buyer granting it parity of conditions relative to competing providers of such services,
this amounts to an across-platform retail parity obligation.

(254) All other types of parity obligation can benefit from the exemption provided by Article 2(1) of Regulation (BJ)
2022/720. Thisindudes, for example:

(@) retail parity obligations reating to the direct sdes channels of buyers of online intermediation services
(so-called ‘narrow’ retail parity obligationsy);

(b) parity obligations relating to the conditions under which goods or services are offered to undertakings that
arenot end users;

(c) perity obligations relating to the conditions under which manufacturers, wholesders or retailers purchase
goods or services asinputs (‘(most favoured customer’ obligations).

(255) Section 8.2.5. provides guidance for the assessment of parity obligations in individua cases where Regulation
(BJ) 2022/720 does not apply.

7. WITHDRAWAL AND DISAPPLICATION

71. Withdrawal of the benefit of Regulation (EU) 2022/720

(256) As gtated in Article 6(1) of Regulation (BJ) 2022/720, the Commission may withdraw the benefit of Regulation
(BJ) 2022/720 pursuant to Artide 29(1) of Regulation (EC) No 1/2003, if it finds that, in a particular case, a
vertical agreement to which Regulation (BJ) 2022/720 applies has certain effects that are incompatible with
Article 101 of the Treaty. Moreover, if, as stated in Article 6(2) of Regulation (BJ) 2022/720, in a particular
case, a vertica agreement has effects that areincompatible with Article 101(3) of the Treaty in the territory of a
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Member Sate, or in a part thereof, which has dl the characteristics of a distinct geographic market, the NCA of
that Member State may dso withdraw the benefit of Regulation (BJ) 2022/720, pursuant to Article 29(2) of
Regulation (EC) No 1/2003. Article 29 of Regulation (EC) No 1/2003 does not mention the courts of the
Member Sates, which therefore have no power to withdraw the benefit of Regulation (BJ) 2022/720 ('),
unless the court concerned is a designated competition authority of a Member Sate pursuant to Article 35 of
Regulation (EC) No 1/2003.

(257) The Commission and the NCAs may withdraw the benefit of Regulation (BJ) 2022/720 in two scenarios. Frst,
they may withdraw the benefit of Regulation (BJ) 2022/720 if a vertical agreement faling within the scope of
Article 101(1) of the Treaty has in isdation effects on the relevant market which are incompatible with Artide
101(3) of the Treaty. Secondly, as referred to in recita 20 of Regulation (BJ) 2022/720, they may dso
withdraw the benefit of Regulation (BJ) 2022/720 if the vertical agreement has those effects in conjundion with
similar agreements entered into by competing suppliers or buyers. This is because pardlel networks of similar
vertical agreements can produce cumulative anti-competitive effects that are incompatible with Artide 101(3)
of the Treaty. The restriction of access to the relevant market and the restriction of competition therein are
examples of such cumulative effects that can justify the withdrawd of the benefit of Regulation
(BU) 2022/720 ().

(258) Paralel networks of vertical agreements areto be regarded as similar if they contain the same type of restrictions
producing similar effects on the market. Such cumulative effects may arise, for example, in the case of retall
parity obligations, sdectivedistribution or non-compete obligations.

(259) Asregardsretail parity obligations relating to direct sdes channels (narrow retail parity obligations), Article 6 of
Regulation (BJ) 2022/720 providesthat the benefit of the Regulation may be withdrawn pursuant to Article 29
of Regulation (EC) No 1/2003, in particular where the relevant market for the supply of online intermediation
services is highly concentrated and competition between the providers of such services is restricted by the
cumulative effect of pardle networks of similar agreements redtricting buyers of the online intermediation
services from offering, sdlling or resdlling goods or services to end users under more favourable conditions on
their direct sdes channels. Further guidance on that scenario is provided in section 8.2.5.2.

(260) As regards sdlective distribution, a situation of sufficiently similar paralld networks may exist if, on a given
mearket, certain suppliers apply purely quditative sdective distribution while other suppliers apply quantitative
sdective digribution, with similar effects on the market. Such cumulative effects may aso arise when, on a
given market, pardld sdective distribution networks use qudlitative criteria that foreclose distributors. In those
circumstances, the assessment must take account of the anti-competitive effects attributable to each individud
network of agreements. Where appropriate, the withdrawal of the benefit of Regulation (BJ) 2022/720 may be
limited to particular qualitative criteriaor particular quantitative criteriawhich, for example, limit the number of
authorised distributors.

(261) The responsibility for an anti-competitive cumulative effect can only be attributed to those undertakings that
make an appreciable contribution to it. Agreements entered into by undertakings whose contribution to the
cumulative effect is insignificant do not fal within the scope of Article 101(1) of the Treaty (**?). They are
therefore not subject to the withdrawa mechanism ("),

(%) Nor may the courts of the Member Sates modify the scope of Regulation (BJ) 2022/720 by extending its sphere of gpplication to
agreements not covered by Regulation (BU) 2022/720. Any such extension, whatever its scope, would affect the manner in which
the Commission exercises its legisative competence (judgment of 28 Feburary 1991, Segios Ddimitis v Henninga Bréu AG,
C-234/89, BJ:C:1991:91, paragraph 46 (‘Case C-234/89 - Ddimitis).

(") However, acumulative foredosure effect is unlikely to arise where the parald networks of vertica agreements cover lessthan 30 %of
the relevant market, see paragraph 10 of the De Minimis Notice.

() Individud suppliers or distributors with a market share not exceeding 5 %arein genera not considered to contribute significantly to
a cumulative foreclosure effect, see paragraph 10 of the De Minimis Notice; and Case C-234/89 - Ddimitis v Henninger Bréu,
paragraphs 24 to 27.

(%) The assessment of such a contribution will be made in accordance with the criteria set out in section 8 relating to enforcement policy
in individud cases.
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(262) Rursuant to Article 29(1) of Regulation (EC) No 1/2003, the Commission may withdraw the benefit of
Regulation (BJ) 2022/720 on its own initiative or on the basis of a complaint. This includes the possibility for
NCAs to ask the Commission to withdraw the benefit of Regulation (BJ) 2022/720 in a particular case,
without prejudice to the agpplication of the rules on case dlocation and assistance within the European
Competition Network (‘ECN'’) ("), and without prejudice to their own power of withdrawa pursuant to Article
29(2) of Regulation (EC) No 1/2003. If at least three NCAs ask the Commission to apply Article 29(1) of
Regulation (EC) No 1/2003 in a particular case, the Commission will discuss the case within the framework of
the ECN. In that context, the Commission will take utmost account of the views of the NCAs that have asked
the Commission to withdraw the benefit of Regulation (BJ) 2022/720 to reach atimely conclusion on whether
the conditions for awithdrawa in the specific case are fulfilled.

(263) It follows from Article 29(1) and (2) of Regulation (EC) No 1/2003 that the Commission has the exclusive
competence to withdraw the benefit of Regulation (BJ) 2022/720 Union-wide, in that it may withdraw the
benefit of Regulation (BJ) 2022/720 in respect of vertica agreements that restrict competition on a relevant
geographic market which is wider than the territory of a sngle Member State, whereas an NCA may only
withdraw the benefit of the Regulation in relation to the territory of its Member Sate.

(264) Therefore, the withdrawa power of an individuad NCA relates to cases where the relevant market covers one
single Member Sate, or a region located exclusively in one Member State, or part thereof. In such a caseg, the
NCA of that Member Sate has the competence to withdraw the benefit of Regulation (BJ) 2022/720 in
relation to a vertica agreement that has effects that are incompatible with Article 101(3) of the Treaty on that
nationa or regiona market. Thisis a concurrent competence, as Article 29(1) of Regulation (EC) No 1/2003
aso empowers the Commission to withdraw the benefit of Regulation (BJ) 2022/720 in relation to a nationd
or regiona market, provided the vertica agreement concerned may affect trade between Member Sates.

(265) Where severd separate nationa or regional markets are concerned, severad competent NCAs can withdraw the
benefit of Regulation (BJ) 2022/720 in paralld.

(266) It follows from the wording of Article 29(1) of Regulation (EC) No 1/2003 that, where the Commission
withdraws the benefit of Regulation (BJ) 2022/720, the Commission has the burden of proving, first, that the
verticad agreement concerned restricts competition within the meaning of Article 101(1) of the Treaty (*%).
Secondly, the Commission must prove that the agreement has effects that areincompatible with Article 101(3)
of the Treaty, which means that the agreement fails to fulfil at least one of the four conditions of Article 101(3)
of the Treaty ("%). Fursuant to Article 29(2) of Regulation (EC) No 1/2003, the same requirements apply wherea
NCA withdraws the benefit of Regulation (BJ) 2022/720 in respect of the territory of its Member Sate. In
particular, as regards the burden of proving that the second requirement is fulfilled, Article 29 requires the
competent competition authority to substantiate that at least one of the four conditions of Article 101(3) of the
Treaty isnot fulfilled (*%7).

(") See Chapter IV of Regulation (EC) No 1/2003.

(*) If averticd agreement fdls outside the scope of Article 101(1) of the Treaty, as set out in section 3 of these Guiddlines, the question of
the gpplication of Regulation (BJ) 2022/720 does not arise, because Regulation (BU) 2022/720 defines categories of vertica
agreements that normally satisfy the conditions of Artice 101(3) of the Treaty, which presupposes that the vertica agreement fdls
within the scope of Article 101(1) of the Treaty.

(%) It issufficient for the Commission to substantiate that one of the four conditions of Article 101(3) of the Treaty is not fulfilled. Thisis
because, in order for the Article 101(3) exception to apply, dl four conditions must be met.

(*") The requirement under Article 29 of Regulation (EC) No 1/2003 regarding the burden of proof of the competent competition
authority follows from the situation in which Regulation (BJ) 2022/720 does not gpply and an undertaking invokes Article 101(3)
of the Treaty in an individua case. In that situation, pursuant to Article 2 of Regulation (EC) No 1/2003, the undertaking has the
burden of proving that dl four conditions of Article 101(3) of the Treaty are met. To this end, it must substantiate its dams, see for
example, Commission Decision in AT.39226 - Lundbek, uphdd in judgments of 8 September 2016, Lundbek v Commisson,
T-472/13, BU:T:2016:449; and of 25 March 2021, Lundbek v Commisson, Case C-591/16 B, BJ:C:2021:243.
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(267) If the requirements of Article 29(1) of Regulation (EC) No 1/2003 are fulfilled, the Commission may withdraw
the benefit of Regulation (BJ) 2022/720 in an individua case. Such a withdrawd, and its requirements as set
out in this section, must be distinguished from the findings of a Commission infringement decision pursuant to
Chapter 11l of Regulation (EC) No 1/2003. However, a withdrawa can be combined, for example, with the
finding of an infringement and imposition of aremedy, and even with interim measures ('%).

(268) If the Commission withdraws the benefit of Regulation (BJ) 2022/720 pursuant to Artide 29(1) of Regulation
(EC) No 1/2003, the withdrawd only produces effects ex nunc, that is to say the exempted status of the
agreements concerned remains unaffected for the period preceding the date on which the withdrawa becomes
effective. In the case of a withdrawd pursuant to Artide 29(2) of Regulation (EC) No 1/2003, the NCA
concerned must aso take into account its obligations under Article 11(4) of Regulation (EC) No 1/2003, in
particular itsobligation to provide the Commission with any relevant envisaged decision.

7.2. Disapplication of Regulation (EU) 2022/720

(269) In accordance with Article 1a of Regulation No 19/65/BEC, Article 7 of Regulation (BJ) 2022/720 enables the
Commission to exclude from the scope of Regulation (BJ) 2022/720, by means of regulation, paralel networks
of similar vertica restraints where such networks cover more than 50 %of a relevant market. Such aregulation
isnot addressed to individual undertakings but concernsal undertakings whose agreementsfulfil the conditions
st out in a regulation made pursuant to Article 7 of Regulation (BJ) 2022/720. When assessing the need to
adopt such a regulation, the Commission will consider whether an individua withdrawa would be a more
appropriate remedy. The number of competing undertakings contributing to a cumulative effect on a relevant
market and the number of affected geographic markets within the Union are two aspects that are particularly
relevant to that assessment.

(270) The Commission will consider the adoption of aregulation pursuant to Article 7 of Regulation (BJ) 2022/720 if
similar restraintsthat cover morethan 50 %of thereevant market arelikely to gppreciably restrict accessto that
market or competition therein. Thismay in particular be the case where pardle sdective distribution networks
covering more than 50 %of a market are liable to foreclose the market, due to the use of sdection criteria that
are not required by the nature of the relevant goods or services or which discriminate against certain types of
distribution of such goods or services. To caculate the 50 % market coverage ratio, account must be taken of
each individua network of vertica agreements containing restraints or combinations of restraints that produce
similar effects on the market. However, Article 7 of Regulation (BJ) 2022/720 does not require the
Commission to adopt such aregulation where the 50 % market coverageratio is excesded.

(271) The effect of aregulation adopted pursuant to Article 7 of Regulation (BJ) 2022/720 is that Regulation (BJ)
2022/720 becomes ingpplicable in respect of the restraints and the markets concerned, and threrefore Article
101(1) and (3) of the Treaty apply fully.

(272) Any regulation adopted pursuant to Article 7 of Regulation (BJ) 2022/720 must dearly set out its scope.
Therefore, the Commission must first define the relevant product and geographic market(s) and, secondly, the
type of verticd restraint(s) in respect of which Regulation (BJ) 2022/720 will no longer apply. As regards the
latter aspect, the Commisson may modulate the scope of the regulation according to the competition concern
that it intends to address. For instance, while al parallel networks of single-branding type arrangements may be
taken into account when determining the 50 % market coverageratio, the Commission may neverthelessrestrict
the scope of the regulation that it adopts pursuant to Article 7 of Regulation (BJ) 2022/720 to non-compete
obligations that exceed a certain duration. Thus, agreements of a shorter duration or of aless redtrictive nature

(%) The Commission used its power to withdraw the benefit of previously applicable block exemption regulations in its decision of
25 March 1992 (interim measures) relating to a proceeding under Artidle 85 of the BEEC Treaty in Case 1V/34.072 — Mars/Langnee
and Shdlle, upheld by the judgment of 1 October 1998, Langnesslglo v Commisson, C-279/95 B, BJ:C:1998:447 and in its decision
of 4 December 1991 (interim measures) relating to a proceeding under Article 85 of the BEEC Treaty in Case 1V/33.157 — Eo
Systery Raugent.
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may beleft unaffected, in view of the lesser degree of foreclosure attributable to such restraints. Smilarly, if, on a
particular market, undertakings use sdlective distribution in combination with additiona restraints, such asnon-
compete obligations or quantity forcing, a regulation adopted pursuant to Artide 7 of Regulation (BJ)
2022/720 might concern only such additiona restraints. Where appropriate, the Commission may aso specify
thelevel of market share which, in the specific market context, may be regarded as insufficient for an individua
undertaking to make a significant contribution to the cumulative effect.

(273) In accordance with Article 1a of Regulation No 19/65/EEC, a regulation adopted pursuant to Article 7 of
Regulation (BJ) 2022/720 must fix a transitiond period of not less than six months before it becomes
applicable. That period is intended to enable the undertakings concerned to adapt their vertica agreements
acoordingly.

(274) A regulation adopted pursuant to Article 7 of Regulation (BJ) 2022/720 will not affect the exempted status of
the agreements concerned for the period preceding the date of application of that regulation.

8. ENFORCEMENT POLICY IN INDIVIDUAL CASES
8.1. The framework of analysis

(275) Where the block exemption provided by Regulation (BJ) 2022/720 does not apply to a verticd agreement, it is
necessary to assess whether, in theindividud case, the vertical agreement fdls within the scope of Article 101(1)
of the Treaty and, if so, whether the conditions of Article 101(3) of the Treaty arefulfilled. Provided that they do
not contain restrictions of competition by object and in particular hardcore restrictions within the meaning of
Article 4 of Regulation (BJ) 2022/720, there is no presumption that vertica agreements that fal outside the
scope of Regulation (BJ) 2022/720 fall within the scope of Artide 101(1) of the Treaty or fail to satisfy the
conditions of Article 101(3) of the Treaty. Such agreements require an individual assessment. Agreements that
either do not redtrict competition within the meaning of Artide 101(1) of the Treaty or which fulfil the
conditions of Article 101(3) of the Treaty are vaid and enforcesble.

(276) Rursuant to Article 1(2) of Regulation (EC) No 1/2003, undertakings do not need to notify their vertica
agreements to benefit from an individuad exemption under Article 101(3) of the Treaty. In the case of an
individua examination by the Commission, it is the Commission which bears the burden of proof that the
vertica agreement in question redtricts competition within the meaning of Artide 101(1) of the Treaty.
Undertakings which claim the benefit of Article 101(3) of the Treaty bear the burden of proving that the
conditions of that provision are fulfilled. Where likely anti-competitive effects are demonstrated, undertakings
may substantiate efficiency daims and explain why a particular distribution arrangement is indispensable to
bring likely benefits to consumers without diminating competition. The Commission will then decide whether
the agreement satifies the conditions of Article 101(3) of the Treaty.

(277) The assessment of whether a vertica agreement has the effect of restricting competition is made by comparing
the situation on the relevant market with the vertica restraintsin place with the situation that would prevail in
the absence of the verticd restraints in the verticd agreement. In the assessment of individud cases, the
Commission may take both actud and likely effects into account. For vertica agreements to be restrictive of
compstition by effect, they must affect actua or potentia competition to such an extent that on the rdlevant
market negative effects on prices, output, innovation, or the variety or qudity of the goods or services can be
expected with a reasonable degree of probability. The negative effects on competition must be appreciable (**°).
Appreciable anti-competitive effects are more likely to occur when at least one of the parties to the agreement

() See section 3.1.
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has or obtains some degree of market power and the agreement contributes to the creation, maintenance or
strengthening of that market power, or alows the parties to the agreement to exploit such market power.
Market power is the ability to maintain prices above compstitive levels or to maintain output in terms of
product quantities, product quality and variety or innovation below competitive levels for a not insignificant
period of time. The degree of market power generaly required for a finding of a redtriction of competition
within the meaning of Article 101(1) of the Treaty is less than the degree of market power required for a
finding of dominance under Article 102 of the Tresty.

8.1.1. Rdevant fadorsfor the asssssment under Artide101(1) of the Treaty

(278) In assessing individud vertical agreements between undertakings with market shares above the 30 %threshold,
the Commission will undertake a full competition anaysis. The following factors are particularly rdlevant to
establish whether a verticd agreement brings about an appreciable restriction of competition within the
meaning of Article 101(1) of the Treaty:

(@) thenature of the agreement;

(b) the market position of the parties;

(c) themarket position of competitors (upstream and downstream);
(d) the market position of buyers of the contract goods or services;

(e) entry barriers;

(f) theleve of the production or distribution chain that is affected;

(9) thenatureof the product;

(h) thedynamicsof the market.

(279) Other relevant factors may aso be taken into account.

(280) Theimportance of individud factors may vary depending on the circumstances of the case. For instance, ahigh
market share of the parties is usudly a good indicator of market power. However, in the case of low entry
barriers market power may be sufficiently constrained by actud or potentid entry. It istherefore not possible to
provide firm rules of genera applicability on theimportance of individud factors.

(281) Vertica agreements can take many shapes and forms. It is therefore important to andyse the nature of the
agreament in terms of the restraints that it contains, the duration of those restraints and the share of totd sdes
on the (downstream) market affected by those restraints. It may be necessary to go beyond the express terms of
the agreement. The existence of implicit restraints may be deduced from the way in which the agreement is
implemented by the parties and the incentives that they face.

(282) The market position of the parties provides an indication of the degree of market power, if any, held by the
supplier, the buyer, or both. The higher their market share, the greater their market power islikely to be. Thisis
particularly so where the market share reflects cost advantages or other competitive advantages vis-a-vis
competitors. uch competitive advantages may, for instance, result from being a firss mover on the market
(having the begt site, etc.), from holding essentid patents or having superior technology, or from being the
brand leader or having a superior portfolio. The degree of product differentiation can aso be a relevant
indicator for the presence of market power. Branding tends to increase product differentiation and reduce the
substitutability of the product, leading to reduced dasticity of demand and an increased possibility to raise price.
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(283) The market position of competitorsisaso important. The stronger the competitive position of competitors and
the greater their number, the lower the risk that the parties will be able to individudly exercise market power
and foreclose the market or soften competition. It is dso relevant to consder whether there are effective and
timely counterstrategies that competitors would be likely to deploy. However, if the number of undertakingsin
the market is rather smdl and their market positions (in terms of, for example, size, costs and RD potentid)
similar, vertica restraints may increase the risk of collusion. Ructuating or rapidly changing market shares are
in generd an indication of intense competition.

(284) The market position of the downstream customers of the parties to the verticd agreement provides an
indication of whether or not one or more of those customers possess buyer power. The first indicator of buyer
power is the market share of the customer on the purchasng market. That market share reflects the
importance of the customer’s demand for possible suppliers. Other indicators are the position of the customer
on the resdle market whereiit is active, including characteristics such as a wide geographic spread of its outlets,
own brands including private labels and its brand image among end users. In some circumstances, buyer power
may prevent consumer harm from an otherwise problematic vertica agreement. This is particularly so when
strong customers have the ability and incentive to bring new sources of supply onto the market in the case of a
smdl but permanent increasein relative prices.

(285) Entry barriers are measured by the extent to which incumbent firms can increase their price above the
competitive level without attracting new entry. As a generd rule, entry barriers can be said to be low when
effective entry, capable of preventing or eroding the exercise of market power by the incumbent firms, is likely
to occur within 1 or 2 years. Entry barriers may be present at the supplier level or the buyer level or at both
levels. Entry barriers may result from a broad range of factors such as economies of scae and scope (including
network effects of multi-sded businesses), government regulations (especialy where they establish exclusive
rights), Sate aid, import tariffs, IPRs, ownership of resources where the supply is limited (for example, due to
naturd limitations), essentid facilities, a first mover advantage and brand loyaty of consumers created by
strong advertising over a period of time. The question of whether some of those factors should be considered
as entry barriers depends, in particular, on whether they entail sunk costs. Sunk costs are costs that have to be
incurred to enter or be active on a market but which cannot be recovered upon exiting the market. Advertising
costs to build consumer loyaty are normally sunk costs, unless an existing firm could either sdl its brand name
or use it somewhere dse without aloss. Where entry requires high sunk costs, the threat of fierce competition
by incumbents post-entry may deter such entry, as potentia entrants cannot justify therisk of losing their sunk
investments.

(286) Verticd restraints may also work as an entry barrier, by making access more difficult and foreclosing (potentid)
competitors. For instance, a non-compete obligation that ties distributors to a supplier may have a significant
foreclosing effect, if setting up its own distributors will impose sunk costs on the potentia entrant.

(287) The level of the production or distribution chain is linked to the digtinction between intermediate and find
goods or services. Intermediate goods or services are sold to undertakings for use as an input to produce other
goods or services and are generdly not recognisable in the find goods or services. The buyers of intermediate
goods or services are usualy well-informed customers, able to assess qudity and therefore less rliant on brand
and image. Anal goods or services are, directly or indirectly, sold to end users, which often rely more on brand
and image.

(288) The nature of the product plays a role in assessing both the likely negative and the likely positive effects of
vertical redraints, in particular for find goods or services. When assessing the likey negative effects, it is
important to determine whether the goods or services sold on the relevant market are homogeneous or rather
differentiated ('%°), whether the product is expensive, taking up a large part of the consumer’s budget, or rather
inexpensive and whether the product is a one-off purchase or purchased repeatedly.

(%) Seedso paragraph (282).
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(289) The dynamics of the relevant market have to be carefully assessed. In some dynamic markets the potentia
negative effects of particular verticad restraints may be unproblematic, as inter-brand competition from
dynamic and innovative rivals may act as a sufficient constraint. However, in other cases, vertical restraints may
afford an incumbent in adynamic market alasting competitive advantage and hence result in long-term negative
effects for competition. This may be the case where a vertica restraint prevents rivas from benefiting from
network effects, or wherea market is proneto tipping.

(290) Other factors may dso be relevant to the assessment. Those factors can includein particular:

(@) the presence of cumulative effects, deriving from the fact that the market is covered by similar vertica
restraints imposed by other suppliers or buyers;

(b) whether the agreement is imposed’ (namely, most of the restrictions or obligations apply only to one party
to the agreement) or ‘agreed’ (both parties acoept restrictions or obligationsy);

(c) theregulatory environment;

(d) behaviour that may indicate or facilitate collusion, such as price leadership, pre-announced price changes
and price discussions, price rigidity in response to excess capacity, price discrimination and past collusive
behaviour.

8.1.2. Rdevant fadarsfar the assessment under Artide 101(3) of the Treety

(291) Verticd agreements which restrict competition within the meaning of Article 101(1) of the Treaty may dso
produce pro-competitive effects in the form of efficiencies, which may outweigh their anti-competitive effects.
The assessment of efficiencies against anti-competitive effects takes place within the framework of Article
101(3) of the Treaty, which contains an exception from the prohibition set out in Artide 101(1) of the Tresaty.
For that exception to be applicable, the vertica agreement must fulfil the following four cumulative conditions:

(@) it must produce objective economic benfits,
b) consumersmust receiveafar share of theresulting benefit ("),
(c) theredrictions of competition must be indispensable to attain those benefits, and

(d) the agreement must not afford the parties the possibility of iminating competition in respect of a
substantia part of the goods or services concerned ('62).

(292) Under Article 101(3) of the Tresaty, the assessment of verticd agreesments is made within the actua context in
which they occur (%) and on the basis of the facts existing at any given point in time. The assessment is
sensitiveto materid changesin the facts. The exception provided by Article 101(3) of the Treaty applies aslong
as the four conditions are fulfilled and ceases to gpply when that is no longer the case (). When applying
Article 101(3) of the Treaty in accordance with these principles, it is necessary to take into account the
investments made by the parties to the agreement, as well as the time needed and the restraints required to
commit and recoup an efficiency-enhancing investment.

(") Asset out in paragraph 84 of the Article 101(3) Guiddines, the concept of ‘consumers’ within the meaning of Article 101(3) of the
Treaty encompasses dl direct or indirect users of the products covered by the agreement, including producers that use the product as
an input, wholesders, retailers and find consumers, i.e. naturd persons who are acting for purposes which are outside their trade or
profession.

(%?) SeeArticle 101(3) Guidelines.

('%%) Seejudgment of Ford v Commission, Jbined Cases 25/84 and 26/84, BJ:C:1985:340 paragraphs 24 and 25; Article 101(3) Guiddlines,
paragraph 44.

(%) See, for example, Commission Decision 1999/242/EC (Case No 1V/36.237 - TPS), (OJL 90, 2.4.1999, p. 6). Smilarly, the prohibition
enshrined in Artide 101(1) of the Treaty only applies as long as the agreement has a restrictive object or restrictive effects; Artide
101(3) Guiddlines, paragraph 44.
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(293) The first condition of Article 101(3) of the Treaty requires an assessment of the objective benefits in terms of
efficiencies produced by the vertical agreement. In this respect, vertica agreements often have the potentid to
help redise efficiencies, as explained in section 2.1., by improving the way in which the parties to the
agreement conduct their complementary activities.

(294) The second condition of Article 101(3) of the Treaty requires that consumers must receive a fair share of the
benefits. This implies that consumers of the goods or services purchased and/or (re)sold under the vertica
agreement must at least be compensated for the negative effects of the agreement ('%). In other words, the
efficiency gains must fully offset the likely negative impact on prices, output and other relevant factors caused
by the vertica agreement.

(295) Third, when gpplying the indispensability test contained in Article 101(3) of the Treaty, the Commission will, in
particular, examine whether individua restrictions make it possible to perform the production, purchase or (re)
sde of the contract goods or services more efficiently than would have been the case in the absence of the
restriction concerned. In making this assessment, the market conditions and the redlities faced by the partiesto
the agreement must be taken into account. Undertakings invoking the benefit of Article 101(3) of the Treaty are
not required to consider hypothetica and theoretica dternatives. They must, however, explain and demonstrate
why seemingly redigtic and significantly less restrictive dternatives would not produce the same efficiencies. If
the gpplication of what appears to be a commercidly redlistic and less redtrictive dternative would lead to a
significant loss of efficiencies, the restriction in question istreated asindispensable.

(296) The fourth condition of Artide 101(3) of the Treaty requires that the vertical agreement must not afford the
parties to the agreement the possibility of diminating competition in respect of a substantid part of the goods
or services concerned. This presupposes an anaysis of the remaining competitive pressures on the market and
the impact of the agreement on such remaining sources of competition. When applying this condition, it is
necessary to take into account the relationship between Article 101(3) of the Treaty and Article 102 of the
Treaty. According to settled case law, the application of Article 101(3) of the Treaty cannot prevent the
gpplication of Article 102 of the Treaty ('%¢). Moreover, since Articles 101 and 102 of the Treaty both pursue
the am of maintaining effective competition on the market, consistency requires that Article 101(3) be
interpreted as precluding any application of the exception rule to restrictive vertica agreements that congtitute
an abuse of a dominant position (). The vertica agreement must not eiminate effective competition by
removing al or most existing sources of actua or potentia competition. Rivary between undertakings is an
essential driver of economic efficiency, including dynamic efficienciesin the form of innovation. In its absence,
the dominant undertaking will lack adequate incentives to continue to create and pass on efficiency gains. A
restrictive agreement which maintains, creates or strengthens a market position approaching that of a
monopoly can normally not be justified on the grounds that it aso creates efficiency gains.

8.2. Analysis of specific vertical restraints

(297) Whereas section 6 includes guidance on the assessment of vertica restraints that amount to hardcore
restrictions within the meaning of Article 4 of Regulation (BJ) 2022/720, or to excluded restrictions within the
meaning of Article 5 of the Regulation, the following paragraphs provide guidance on other specific vertica
restraints. As regards verticd restraints that are not specificaly addressed in these Guidélines, the Commission
will assess them verticd restraints in accordance with the same principles taking into account the relevant
factors, asset out in thissection 8.

('%5) See paragraph 85 of the Article 101(3) Guidedlines.

(*%8) See judgment of 16 March 2000, Compagnie Maritime Bdge Jbined Cases C-395/96 P and C-396/96 P, BJ:C:2000:132, paragraph
130. Smilerly, the gpplication of Artide 101(3) of the Treaty does not prevent the gpplication of the Treaty rules on the free
movement of goods, services, persons and capitd. These provisions arein certain circumstances gpplicable to agreements, decisions
and concerted practices within the meaning of Artide 101(1) of the Treaty, see to that effect the judgment of 19 February 2002,
Woutesand Otha's C-309/99, BJ:C:2002:98, paragraph 120.

(") See judgment of 10 Lly 1990, Tetra P&k v Commission, Case T-51/89, BU:T:1990:41. See dso paragraph 106 of the Article 101(3)
Guidelines.
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8.2.1. Sngebranding

(298) Under the heading of ‘single branding’ fall those agreements which have as their main element the fact that the
buyer is obliged or induced to concentrate its orders for a particular type of product with one supplier. That
requirement can be found amongst others in non-compete and quantity forcing clauses agreed with the buyer.
A non-compete arrangement is based on an obligation or incentive scheme which causes the buyer to purchase
more than 80 %of its requirements on a particular market from only one supplier. This does not mean that the
buyer must buy directly from the supplier, but that the buyer must de fado not buy, sdl or incorporate
competing goods or services. Quantity forcing on the buyer is aweaker form of non-compete, where incentives
or obligations agreed between the supplier and the buyer result in the latter concentrating its purchases to a
large extent with one supplier. Quantity forcing may, for example, teke the form of minimum purchase
requirements, stocking requirements or non-linear pricing, such as conditiond rebate schemes or a two-part
tariff (fixed fee plus a price per unit). A so-caled English dause, requiring the buyer to report any better offer
and dlowing the buyer to accept such an offer only if the supplier does not match it, can be expected to have
the same effect as a single branding obligation, especialy when the buyer has to reved who makes the better
offer.

(299) The possible competition risks of singe branding are foreclosure of the market to competing suppliers and
potentiad suppliers, softening of competition and facilitation of colluson between suppliers in the case of
cumulative use and, where the buyer is a retailer, a loss of in-store inter-brand competition. Such restrictive
effects have adirect impact on inter-brand competition.

(300) Sngle branding agreements can benefit from the exemption provided by Artice 2(1) of Regulation (BJ)
2022/720 where neither the supplier’s nor the buyer’s market share exceeds 30 % and the non-compete
obligation does not exceed five years. As set out in paragraph (248), single branding agreements that are tacitly
renewable beyond a period of five years can benefit from the block exemption, provided that the buyer can
effectively renegotiate or terminate the single branding agreement by giving a reasonable period of notice and
at areasonable codt, thus alowing the buyer to effectively switch its supplier after the expiry of the 5-year
period. If those conditions are not satisfied, the single branding agreement must beindividually assessed.

(301) The potentid for single branding obligations to result in anti-competitive foreclosure arises in particular where,
without the obligations, an important competitive congtraint would be exercised by competitors that are either
not yet present on the market at the time the obligations are conduded, or are not in a position to compete for
the full supply of the customers. Competitors may not be able to compete for an individua customer’s entire
demand because the supplier in question is an unavoidable trading partner for at least part of the demand on
the market, for instance because its brand is a ‘must stock item’ preferred by many consumers, or because the
capacity congtraints on the other suppliers are such that a part of the demand can only be provided by the
supplier in question ("8). The market position of the supplier is thus of primary importance when assessing the
possible anti-competitive effects of single branding obligations.

(302) If competitors can compete on equd terms for each individua customer’s entire demand, single branding
obligations imposed by a singe supplier are generdly unlikely to restrict competition gppreciably unless the
ability of customers to switch between suppliers is rendered difficult by the duration and market coverage of
the single branding obligations. The higher the proportion of its market share that a supplier sels under a
single branding obligation and the longer the duration of the single branding obligations, the more significant
foreclosure is likely to be. Sngle branding obligations are more likely to result in anti-competitive foreclosure
when entered into by dominant undertakings.

(%) Seejudgment of 23 October 2003, Van den Baergh Foods v Commisson, Case T-65/98, BU:T:2003:281, paragraphs 104 and 156.
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(303) When assessing the supplier’s market power, the market position of its competitorsisimportant. Aslong as the
competitors are sufficiently numerous and strong, no gppreciable anti-competitive effects can be expected.
Foreclosure of competitors is not very likely where they hold similar market positions and can offer smilarly
attractive products. However, in such a case, foreclosure may occur for potentid entrants where a number of
maor suppliers enter into single branding agreements with a significant number of buyers on the relevant
market (cumulative effect situation). This is dso a situation where single branding agreements may facilitate
colluson between competing suppliers. Where those agreements individualy benefit from the exemption
provided by Regulation (BJ) 2022/720, a withdrawd of the benefit of the block exemption may be necessary
to deal with such a negative cumulative anti-competitive effect. A tied market share of lessthan 5 %is generaly
not considered to contribute significantly to such acumulative effect.

(304) In cases where the market share of the largest supplier is below 30 %and the combined market share of thefive
largest suppliers is below 50 % thereis unlikely to be a single or a cumulative anti-competitive effect. In such
cases, where a potentia entrant cannot penetrate the market profitably, it is likely to be due to factors other
than single branding obligations, such as consumer preferences.

(305) To determine whether anti-competitive foreclosure is likely, it is necessary to assess the scae of entry barriers.
Where it is relatively easy for competing suppliers to create their own integrated distribution network or find
dternative digtributors for their product, foreclosureis unlikely to bearea problem.

(306) Countervailing buyer power is relevant, as powerful buyers will not easily alow themselves to be cut off from
the supply of competing goods or services. More generdly, in order to convince customers to accept single
branding, the supplier may have to compensate them, in whole or in part, for the loss in competition resulting
from the excdusivity. Where such compenszation is given, it may be in the individud interest of a customer to
enter into a single branding obligation with the supplier. However, it would be wrong to conclude from this
that al single branding obligations, taken together, are overal beneficid for customersin that market and for
the consumers. It is, in particular, unlikely that consumers as a whole will benefit if the single branding
obligations, taken together, have the effect of preventing the entry or expansion of competing undertakings.

(307) Lastly, the level in the production or distribution chain is relevant. Foreclosure is less likely in the case of an
intermediate product. Where the supplier of an intermediate product is not dominant, the competing suppliers
gill have a substantid share of demand that is free. However, single branding may lead to anti-competitive
foreclosure effects below the level of dominance in cases where there is a cumulative effect situation. A
cumulative anti-competitive effect isunlikdly to arise aslong asless than 50 %of the market istied.

(308) Where the agresment concerns the supply of a find product at the wholesde leve, the likdihood of a
competition problem arising depends to a large extent on the type of wholesding and the entry barriers at the
wholesae level. Thereis no red risk of foredosure if competing manufacturers can easily establish their own
wholesaing system. Whether entry barriers are low depends in part on the type of wholesaing system the
supplier can efficiently establish. In a market where wholesaling can operate efficiently with only the product
concerned by the agreement (for example ice cream), the manufacturer may have the ability and incentive, if
necessary, to set up its own wholesaling system, in which caseit is unlikely to be foreclosed from that market.
By contrast, in a market where it is more efficient to wholesale a whole range of products (for example frozen
foodstuffs), it is not efficient for a manufacturer sdling only one product to set up its own wholesding
operation. Without access to established wholesders, the manufacturer is likely to be excluded from the
market. In that case, anti-competitive effects may arise. In addition, a cumulative anti-competitive effect may
aiseif severd supplierstie most of the available wholesders.

(309) As regards fina products, foreclosure isin generd more likely to occur at the retail level, given the significant
entry barriersfor most manufacturersto start retail outlets solely for their own products. In addition, it is at the
retail level that single branding agreements may lead to reduce in-store inter-brand competition. It is for those
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reasonsthat, asregardsfind products at theretail level, significant anti-competitive effects may arise, taking into
account al other relevant factors, where a non-dominant supplier ties 30 %or more of the relevant market. For
adominant undertaking, even amodest tied market share may lead to significant anti-competitive effects.

(310) A cumulative foreclosure effect may adso arise at the retail level. Where dl suppliers have market shares below
30 % a cumulative foreclosure effect is unlikely where the tota tied market share is less than 40 % in which
case withdrawa of the block exemption is therefore unlikely. That figure may be higher when other factors
such as the number of competitors or entry barriers are taken into account. Where some of the undertakings
have market shares above the threshold set out in Article 3 of Regulation (BJ) 2022/720 but no undertaking is
dominant, acumulative foreclosure effect is unlikely if the total tied market shareis bedow 30 %

(311) Where the buyer operates from premises and land owned by the supplier or leased by the supplier from athird
party not connected with the buyer, the possbility of imposing effective remedies to address a possible
foreclosure effect resulting from a single branding agreement will be limited. In that case, intervention by the
Commission below thelevel of dominanceis unlikely.

(312) In certain sectors, the selling of more than one brand from a single site may be difficult, in which case a
foreclosure problem can better be remedied by limiting the duration of contracts.

(313) Where single branding produces appreciable restrictive effects, it is necessary to asses whether the agreement
generates efficiencies that fulfil the conditions of Article 101(3) of the Treaty. For non-compete obligations, the
efficiencies described in paragraph (16), point (b) (free riding between suppliers), points (€) and (f) (hold-up
problems) and point (i) (capita market imperfections), may be particularly relevant.

(314) As regards the efficiencies described in paragraph (16), points (b), (€) and (i), it is possible that quantity forcing
on the buyer may be aless restrictive aternative. Conversely, a non-compete obligation may be the only viable
means to achieve the efficiency described in paragraph (16), point (f) (hold-up problem related to the transfer of
know-how).

(315) In the case of ardationship-specific investment made by the supplier, as described in paragraph (16), point (€), a
non-compete or quantity forcing obligation for the period of depreciation of the investment will, in generd,
fulfil the conditions of Article 101(3) of the Treaty. In the case of high relationship-specific investments, anon-
compete obligation exceeding five years may be justified. A relationship-specific investment could, for instance,
betheingtdlation or adaptation of equipment by the supplier when that equipment can be used afterwards only
to produce components for a particular buyer. Genera or market-specific investments in (extra) capacity are
generdly not relationship-specific investments. However, where a supplier creates new capacity specificaly
linked to the operations of a particular buyer, for instance a company producing meta cans which creates new
capacity to produce cansin or next to the canning factory of a food producer, that new capacity may only be
economicaly viable when producing for that particular customer, in which case the investment would be
considered to be relationship-specific.

(316) Non-compete obligations may dso be used to address a hold-up problem for investments pursuing
sustainability objectives. For example, a hold-up problem could arise where an energy supplier facing increased
demand for renewable energy (") wishes to invest in a hydropower plant or wind farm. The supplier may only
be willing to take that long-term investment risk if a sufficient number of buyers are willing to commit to
purchase renewable energy for alonger period. Quch vertica agreements with buyers may be pro-competitive,
as the long-term non-compete obligation may be necessary for the investment to take place at al, or for it to
take place on the foreseen scale or within the foreseen time. Therefore, such non-compete obligations may fulfil
the conditions of Article 101(3) of the Treaty if the supplier’s investment has a long depreciation period,
exceading the 5 years set out in Article 5(1), point (a) of Regulation (BJ) 2022/720 (7).

("%°) SeeArtide2(1) of Directive (BJ) 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion
of the use of energy from renewable sources (OJL 328, 21.12.2018, p. 82).

(") Other BU rules may aso gpply to such investments in renewable energy, induding those flowing from Article 106(1) of the Treaty,
the Satead and interna market rules.
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(317) Where the supplier provides the buyer with aloan or with equipment that is not relationship-specific, thisis
generdly unlikely in itsdlf to congtitute an efficiency that fulfils the conditions of Article 101(3) of the Treaty
where the agreement produces anti-compeitive foreclosure effects. In the event of capitd market
imperfections, it may be more efficient for a product supplier to provide a loan, rather than a bank (see
paragraph (16), point (i)). However, in that case, the loan should be provided in the least redtrictive way
possible, and the buyer should generaly not be prevented from terminating the obligation and repaying the
outstanding amount of theloan at any point in time and without paying a pendlty.

(318) Thetransfer of substantia know-how, asreferred to in paragraph (16), point (f), usualy justifies a non-compete
obligation for the whole duration of the supply agreement, as, for example, in the context of franchising.

(319) Thefollowing is an example of a non-compete obligation

Themarket leader in anationa market for an impulse consumer product, with amarket share of 40 % sdlls
most of its products (90 %) through tied retailers (tied market share 36 %). The vertica agreements oblige
theretailers to purchase only from the market leader for at least four years. The market leader is especidly
strongly represented in more densdly populated areas, such as the capitd. It has 10 competitors, but the
products of some of them are only available in certain locations and they al have much smaller market
shares, the largest having 12 % These 10 competitors together supply another 10 %of the market viatied
outlets. Thereisstrong brand and product differentiation in the market. The market leader hasthe strongest
brands. It isthe only one with regular nationa advertisng campaigns and it providesitstied retailers with
specia stocking cabinets for its product.

This results in a situation where, in totd, 46 % (36 %+ 10 %) of the market is foreclosed to potentid
entrants and to incumbents not having tied outlets. Potentia entrants find entry even more difficult in the
densdly populated areas, where foreclosure is even higher, even though it isin those areas that they would
prefer to enter the market. In addition, owing to the strong brand and product differentiation and high
search costs relative to the price of the product, the absence of in-store inter-brand competition leads to
an extra welfare loss for consumers. The possible efficiencies of the outlet exclusivity, which the market
leader claims to result from reduced transport costs and a possible hold-up problem concerning the
stocking cabinets, are limited and do not outweigh the negative effects on competition. The efficiencies are
limited, as the transport costs are linked to quantity and not exclusivity, and the stocking cabinets do not
involve specid know-how and are not brand specific. Accordingly, it is unlikely that the conditions of
Article 101(3) of the Treaty arefulfilled.

(320) Thefollowing is an example of quantity forcing

A producer X with a40 % market share sdlls 80 %of its products through contracts which specify that the
resdler isrequired to purchase at least 75 %of itsrequirementsfor that type of product from X. In return, X
is offering financing and equipment at favourable rates. The contracts have a duration of five years and the
loan isto berepaid in equd instaments. However, after the first two years, buyers have the possibility to
terminate the contract with a6-month notice period if they repay the outstanding amount of the loan and
take over the equipment at its market asset vaue. At the end of the 5-year period the equipment becomes
the property of the buyer. Thereare 12 competing producers, most of which are small, the biggest havinga
market share of 20 % and they use similar contracts with different durations. The producers with market
shares below 10 % often have contracts with longer durations and less generous termination clauses. The
contracts of producer X leave 25 % of requirements free to be supplied by competitors. In the last three
years, two new producers have entered the market and gained a combined market share of around 8 %
partly by taking over theloans of anumber of resdlersin return for contracts with those resdllers.
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Producer X's tied market shareis 24 % (0.75 x 0.80 x 40 %). The other producers tied market share is
around 25 % Therefore, in totd, around 49 % of the market is foreclosed to potentid entrants and to
incumbents not having tied outlets for at least the first two years of the supply contracts. It appears that
the resdlers often have difficulty in obtaining loans from banks and they are generally too smdl to raise
capita through other means, such as by issuing shares. In addition, producer X is able to demonstrate that
concentrating its sales on alimited number of resdlersdlowsit to plan its sdesbetter and to savetransport
cogts. In view of the efficiencies generated by the purchasing obligation, on the one hand, and the 25 %
non-tied sharein the contracts of producer X, the red possibility for early termination of the contracts, the
recent entry of new producersand thefact that around haf theresdlersare not tied, on the other hand, the
quantity forcing of 75 % applied by producer X is likely to fulfil the conditions of Article 101(3) of the
Treaty.

822.  Bxdusvesupply

(321) Exclusive supply refers to redtrictions that oblige or induce the supplier to sdll the contract products only or
mainly to one buyer, in generd or for a particular use. Such redtrictions may take the form of an exdusive
supply obligation, obliging the supplier to sell to only one buyer for the purposes of resale or a particular use.
They may dso for instance take the form of quantity forcing on the supplier, where incentives are agreed
between a supplier and a buyer which make the former concentrate its sdes mainly with that buyer. For
intermediate goods or services, exdusive supply is often referred to asindustria supply.

(322) Exclusive supply agreement can benefit from the block exemption provided by Regulation (BJ) 2022/720 where
neither the supplier’s nor the buyer's market share exceeds 30 % even if combined with other non-hardcore
vertica restraints, such as non-compete obligations. The remainder of this section 8.2.2. provides guidance for
the assessment of exclusive supply agreementsin individua cases above the market share threshold.

(323) The main competition risk of exclusive supply is anti-competitive foreclosure of other buyers. There is a
similarity with the possible effects of exclusive distribution, in particular where the exclusive distributor
becomes the exclusive buyer for a whole market (see in particular paragraph (130). The market share of the
buyer on the upstream purchase market is obviously important for assessing the ability of the buyer to impose
exclusive supply which forecloses other buyers from access to supplies. However, the importance of the buyer’s
position on the downstream market is the most significant factor to determine whether a competition problem
may arise. If the buyer does not have market power downstream, then no appreciable negative effects for
consumers can be expected. Negative effects may arise when the market share of the buyer on the downstream
supply market as well as the upstream purchase market exceads 30 % Where the market share of the buyer on
the upstream market does not exceed 30 % significant foreclosure effects may il arise, especidly where the
market share of the buyer on its downstream market exceeds 30 % and the exclusive supply rdates to a
particular use of the contract products. Where a buyer is dominant on the downstream market, any obligation
to supply the products only or mainly to the dominant buyer may easily have significant anti-competitive
effects.

(324) Aswell asthe market position of the buyer on the upstream and downstream market, it isalso important to take
into account the extent and duration of the exclusive supply obligation. The higher thetied supply share, and the
longer the duration of the excdlusive supply obligation, the more significant the foreclosure effect islikely to be.
Exclusive supply agreements shorter than five 5 years entered into by non-dominant undertakings usudly
require a balancing of pro- and anti-competitive effects, while agreements lasting longer than five years are, for
most types of investments, not necessary to achievethe claimed efficiencies, or the efficienciesare not sufficient
to outweigh the foreclosure effect of such long-term exclusive supply agreements.

(325) The market position of competing buyers on the upstream purchase market is dso important, asit islikely that
exclusive supply agreements will foreclose competing buyers for anti-competitive reasons, such as increasing
their codts, if they are significantly smaller than the foreclosing buyer. Foreclosure of competing buyers is not
very likely where these competitors have similar buying power to that of the buyer party to the agreement and
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can offer the suppliers smilar sdes possibilities. In such a case, foreclosure could only occur for potentia
entrants, which may not be able to secure supplies where a number of major buyers dl enter into exdusive
supply contracts with the mgjority of suppliers on the market. Such a cumulative foreclosure effect may lead to
withdrawa of the benefit of Regulation (BJ) 2022/720.

(326) Theexistence of entry barriers at the supplier level, aswell astheir size arerelevant to assessing whether thereis
foreclosure. In as far as it is efficient for competing buyers to provide the goods or services themselves via
upstream vertical integration, foreclosureis unlikely to be a problem.

(327) Countervailing power of suppliers should aso be taken into account, as important suppliers will not easily let
one buyer cut them off from dternative buyers. Foreclosure is therefore mainly a risk in the case of weak
suppliers and strong buyers. In the case of strong suppliers, the excdlusive supply obligation may be found in
combination with non-compete obligations. For such combinations, it aso necessary to refer to the guidance
on single branding. Where there are reationship-specific investments involved on both sides (hold-up
problem), the combination of exclusive supply and non-compete obligations will often be justified, in particular
below the level of dominance.

(328) Lastly, the level in the production or distribution chain and the nature of the product are relevant to the
assessment of possible foreclosure effects. Anti-competitive foreclosure is less likdly in the case of an
intermediate product, or where the product is homogeneous. Frst, a foreclosed manufacturer that uses a
certain input generdly has more flexibility to respond to the demand of its customers than a wholesder or
retailer that needs to respond to the demand of fina consumers, for whom brands may play an important role.
Second, theloss of apossible source of supply matterslessfor the foreclosed buyersin the case of homogeneous
products than in the case of a heterogeneous product with different grades and qudlities. For find branded
products or differentiated intermediate products where there are entry barriers, exclusive supply may have
apprecisble anti-competitive effects where the competing buyers are reatively smal compared to the
foreclosing buyer, even if thelatter isnot dominant on the downstream market.

(329) Hficiencies can be expected in the case of a hold-up problem (paragraph (16), points (e) and (f)), and such
efficiencies are more likely for intermediate products than for fina products. Other efficiencies are less likely.
Possible economies of scde in distribution (paragraph (16), point (g)) do not seem likely to justify exclusive

supply.

(330) In the case of a hold-up problem, and even more so in the case of economies of scae in distribution, quantity
forcing on the supplier, such as minimum supply requirements, could well be alessrestrictive dternative.

(331) Thefollowing is an example of exclusive supply

On amarket for acertain type of component (intermediate product market), supplier A agreeswith buyer B
to develop a different version of the component, using its own know-how and considerable investment in
new machines and with the hep of specifications supplied by buyer B. Buyer B will have to make
considerable investments to incorporate the new component. It is agreed that supplier A will supply the
new product only to buyer B for a period of five years from the date of first entry on the market. Buyer B
is obliged to buy the new product only from supplier A for the same period of five years. Both A and B
can continue to respectively buy and sell other versions of the component sewhere. The market share of
buyer B on the upstream component market and on the downstream fina goods market is 40 % The
market share of the supplier A is 35 % There are two other component suppliers with around 20-25 %
market share and anumber of small suppliers.

Given the considerable investments by both parties, the agreement is likely to fulfil the conditions of
Article 101(3) of the Treaty, in view of the efficiencies and the limited foreclosure effect. Other buyers are
foreclosed from a particular version of a product of a supplier with 35 % market share, but other
component suppliers could develop similar new products. The foreclosure of part of buyer Bs demand to
other suppliersislimited to amaximum of 40 %of the market.
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8.2.3. Redridions on theuse of onlinemarketplacss

(332) Online marketplaces connect merchants and potentid customers with a view to enabling direct purchases and
are generdly providers of online intermediation services. Online services that offer no direct purchasing
functiondlity, but re-direct customers to other websites where goods and services can be purchased, are
considered as advertising services for the purpose of these Guidelines, not as online marketplaces ().

(333) Online marketplaces have become an important sales channe for suppliers and retailers, providing them with
access to alarge number of customers, aswell as for end users. Online marketplaces may dlow retailersto start
sdling online with lower initia investments. They may dso facilitate cross-border sdlesand increasethe visibility
of, in particular small and medium-sized sdllersthat do not have their own online store or are not well known to
end users,

(334) SQuppliers may wish to redtrict the use of online marketplaces by their buyers ('72), for instance to protect the
image and positioning of their brand, to discourage the sae of counterfeit products, to ensure sufficient pre-
and post-sde services, or to ensure that the buyer maintains a direct reationship with customers. Such
restrictions may range from a totd ban on the use of online marketplaces to restrictions on the use of online
mearketplaces that do not meet certain quditative requirements. For instance, suppliers may prohibit the use of
marketplaces on which products are sold by auction, or they may require buyers to use speciaised
marketplaces, in order to ensure certain qudity standards regarding the environment in which their goods or
services may be sold. The imposition of certain quditative requirements may de fado ban the use of online
marketplaces, because no online marketplace is capable of meeting the requirements. This may be the case, for
example, where the supplier requires that the logo of the online marketplace is not visible, or it requires that
thedomain name of any website used by theretailer contains the name of the retailer’s business.

(335) Vertical agreements which restrict the use of online marketplaces can benefit from the exemption provided by
Article 2(1) of Regulation (BJ) 2022/720, provided that the agreement does not, directly or indirectly, have the
object of preventing the effective use of the internet by the buyer to sdl the contract goods or services to
particular territories or customers, within the meaning of Artide 4, point (€) of the Regulation and that the
market shares of both the supplier and the buyer do not exceed the thresholds set out in Artide 3 of the
Regulation.

(336) As set out in section 6.1.2, aredtriction or ban of sdes on online marketplaces concerns the manner in which
the buyer may sdl online and does not restrict sdes to a particular territory or customer group. While such a
restriction or ban redtricts the use of a specific online sdes channd, other online sales channelsremain available
to the buyer ('). In particular, despite arestriction or aban of sdes on online marketplaces, the buyer may till
sdl the contract goods or services via its own online store and other online channels and it may use search
engine optimisation techniques or advertise onling, including on third-party platforms, to increase the visibility
of its online store or other sdes channds. Therefore, such a restriction can, in principle, benefit from the
exemption provided by Artide 2(1) of Regulation (BJ) 2022/720.

(337) The remainder of this section 8.2.3. provides guidance for the assessment of restrictions on the use of online
marketplaces in individua cases where the market share thresholds set out in Article 3 of Regulation (BU)
2022/720 are exceeded.

(338) Redtrictions on the use of online marketplaces are often agreed in sdlective distribution systems. Section 4.6.2
sets out the criteria according to which a sdective distribution system may fal outside the scope of Article
101(1) of the Treaty ("). In instances where the supplier does not enter into an agreement with the online
mearketplace, the supplier may be unable to verify that the online marketplace meets the conditions that its
authorised distributors must fulfil for the sae of the contract goods or services. In that case, arestriction or ban

(") Seedso paragraph (343).

(""?) E-commerce Sector Inquiry Find Report, section 4.4.
(%) See Case C-230/16 - Coty Garmany, paragraphs 64 to 69.
(") See Case C-230/16 - Coty Garmany, paragraphs 24 to 36.
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on the use of online marketplaces may be appropriate and not go beyond what is necessary to preserve the
qudlity and ensure the proper use of the contract goods or services. However, in cases where a supplier
appoints the operator of an online marketplace as a member of its sdective distribution system, or where it
restricts the use of online marketplaces by some authorised distributors but not others, or whereit restricts the
use of an online marketplace, but uses that online marketplace itsdf to sdll the contract goods or services,
restrictions on the use of those online marketplaces are unlikely to fulfil the conditions of appropriateness and
proportiondity (7®).

(339) Where a sdective distribution fals within the scope of Article 101(1) of the Treaty, the verticd agreement and
any regtrictions on the use of online marketplaces must be assessed under Article 101 of the Treaty.

(340) Themain risk to competition arising from restrictions on the use of online marketplacesis areduction of intra-
brand competition at the distribution level. For instance, certain authorised distributors, such as smdl or
medium-sized buyers, may rely on online marketplaces to attract customers. Restrictions on the use of online
marketplaces may deprive those buyers of a potentialy important saes channel and reduce the competitive
congtraint they exert on other authorised distributors.

(341) To assess the possible anti-competitive effects of redrictions on the use of online marketplaces, it is first
necessary to assess the degree of inter-brand competition, as a reduction of intra-brand competition is by itself
unlikely to lead to negative effects for consumers if inter-brand competition is strong at the supplier and
digtributor levels (). For this purpose, the market position of the supplier and of its competitors should be
taken into account. Secondly, it is necessary to take into account the type and scope of the restrictions on the
use of online marketplaces. For instance, a ban on dl sdesthrough online marketplacesis more restrictive than
aredtriction on the use of particular online marketplaces or a requirement to only use online marketplaces that
meet certain quditative criteria. Third, the relative importance of the restricted online marketplaces as a saes
channd in the relevant product and geographic markets should be taken into account. Lastly, the cumulative
effect of any other redtrictions on online sdes or advertising imposed by the supplier should be taken into
account.

(342) As st out in paragraph (334), redtrictions on the use of online marketplaces may lead to efficiencies, in
particular linked to ensuring brand protection, a certain level of service qudity or reducing opportunities for
counterfeiting. To the extent that the restrictions fdl within the scope of Article 101(1) of the Treaty, the
assessment must consider whether such efficiencies could be achieved through less restrictive means, in
accordance with the conditions of Article 101(3) of the Treaty. This could, for instance, be the case where the
online marketplace dlows retailers to create their own brand shop within the marketplace and thus exert more
control over the manner in which their goods or services are sold. Any quality-related justifications relied on by
the supplier will be unlikely to meet the conditions of Article 101(3) of the Treaty in the following situations:

(@) thesupplier itsdf usesthe online marketplace that the buyer is prevented from using;
(b) thesupplier imposestherestriction on some distributors but not on others;

(c) theoperator of the online marketplaceisitself an authorised member of the sdective distribution system.
8.24. Redridionson theuse of price comparison savics

(343) Price comparison services ("7), such as price comparison websites or apps, enable sdlers to increase their
visibility and generate traffic for their online store and enable potentia customers to find retailers, compare
different products and compare offers for the same product. Price comparison services increase price
transparency and have the potentid to intensify intra-brand and inter-brand price competition at theretail level.

(%) See paragraphs (147) to (150) of these Guiddines; and Case C-230/16 — Caty Gameny, paragraphs 43 to 58.

('®) See Case C-306/20 - Visma Entarprisg paragraph 78.

(*") For the purpose of these Guiddlines, price comparison services refer to services that do not provide adirect purchasing functiondity.
Services enabling users to condude purchase transactions by providing sde and purchase functiondity are classified as online
marketplaces for the purposes of these Guidelines. Restrictions on the use of online marketplaces are dedt with in section 8.2.3.
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(344) Unlike online marketplaces, price comparison servicestypicaly do not offer sale and purchase functiondity, but
rather re-direct customers to the online store of the retailer, enabling the initiation of a direct transaction
between the customer and the retailer outside the price comparison service. Frice comparison services are
therefore not adistinct online sales channe, but rather an online advertising channel.

(345) Quppliers may wish to restrict the use of price comparison services ('8), for instance to protect their brand
image, as price comparison services typicaly focus on price and may not dlow retalers to differentiate
themsdlves through other features, such as the range or quality of the contract goods or services. Other reasons
for restricting the use of price comparison services may be to reduce opportunities for counterfeiting, or to
protect the supplier’s business mode, for instance, when that modd relies on elements such as specialisation or
quality rather than price.

(346) Restrictions on the use of price comparison servicesmay rangefrom adirect or indirect ban to restrictions based
on quality requirements or requirements to include specific content in the offers advertised on the price
comparison service. For example, a restriction on providing price information to price comparison services, a
requirement to obtain the supplier’s authorisation before using price comparison services, or a restriction on
the use of the supplier’s brand on price comparison services may amount to a ban on the use of price
comparison services.

(347) Restrictions on the use of price comparison services may increase consumer search costs and thereby soften
retail price competition. They may dso redtrict the buyer’s ability to reach potentia customers, inform them
about its offering and direct them to its online store. As set out in paragraph (203), a ban on the use of price
comparison services prevents the buyer from using an entire online advertising channel, which is a hardcore
regtriction within the meaning of Article 4, point (e) of Regulation (BJ) 2022/720. Banning the use of price
comparison services hinders the buyer from sdlling to customers who arelocated outside its area of activity and
who wish to purchase online. It could therefore lead to market partitioning and reduced intra-brand
competition.

(348) Conversdly, where the vertical agreement prevents the use of price comparison servicesthat target customersin
aterritory or customer group that is dlocated exclusively to other buyersor reserved exclusively to the supplier,
it can benefit from the exemption provided by Article 2(1) of Regulation (BJ) 2022/720, pursuant to the
exceptions set out in Article 4, points (b)(i), (c)i)(1) and d(i) of the Regulation relating to exclusive distribution.
For example, a price comparison service may be considered to target an exclusive territory where the service
uses alanguage commonly used in that territory and not in the territory of the buyer, or where the service uses
atop-level domain corresponding to the exclusive territory.

(349) Vertical agreements which restrict the use of price comparison services, but which do not directly or indirectly
prevent the use of dl price comparison services, for instance a requirement that the price comparison service
meets certain qudity standards, can benefit from the exemption provided by Article 2(1) of Regulation
(BU) 2022/720.

(350) The following guidance is provided for the assessment of vertica agreements redtricting the use of price
comparison services that do not benefit from the exemption provided by Article 2(1) of Regulation (BJ)
2022/720, for instance because the market share thresholds set out in Article 3 of the Regulation are exceeded.

(351) Restrictions on the use of price comparison services are often imposed in sdective distribution systems. Section
4.6.2. setsout the criteriaunder which asdective distribution system fdls outside the scope of Article 101(1) of
the Treaty. Therefore, where redtrictions on the use of price comparison services are used in a sdective
digtribution agreement, it is first necessary to assess whether the restrictions are an appropriate and
proportionate means to preserve the qudity or ensure the proper use of the contract goods or services. In this
respect, it should be noted that price comparison services re-direct potentia customers to the online store of
the authorised distributor for the conclusion of the sdes transaction and that the supplier is typicdly able to
exert control over the authorised distributor’s online store through the sdection criteria and by imposing
requirementsin the selective distribution agreement.

(") BEcommerce Sector Inquiry Find Report, Section B4.5.
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(352) Where redtrictions on the use of price comparison services are used in a sdective distribution agreement that
fals within the scope of Article 101(1) of the Treaty or in other types of distribution agresment, it is necessary
to assess whether the restriction has an appreciable redtrictive effect on competition within the meaning of
Article 101(1) of the Treaty. Redtrictions on the use of price comparison services that do not benefit from the
exemption provided by Article 2(1) of Regulation (BJ) 2022/720 may, in particular, soften price competition
or partition markets, ultimately impacting inter-brand and intra-brand competition. For example, such
restrictions may reduce price competition, by restricting the possbility for the buyer to inform potentia
customers about lower prices. Intra-brand competition may be particularly affected where a supplier imposes
the restrictions on only some of its distributors, or where the supplier itself uses the price comparison services
covered by the redrictions. To the extent that buyers are limited in their ability to rely on a potentidly
significant online advertising channdl, they may only be able to exercise limited competitive pressure on the
supplier or any other distributors not facing that restriction.

(353) Relevant factors for the assessment under Article 101(1) of the Treaty include:
(@ themarket position of the supplier and its competitors;

(b) theimportance of price comparison services as an advertising channd in the relevant market for the sae of
the contract goods or services;

(c) thetypeand scope of therestrictions and the relative importance of the particular price comparison service
whose useisrestricted or banned;

(d) whether the supplier dso imposes restrictions on the buyer’s ability to use other forms of online advertising.

(354) The combined restrictive effect of the redtriction on the use of price comparison services and any other
restrictions on online advertising imposed by the supplier should be taken into account.

(355) As st out in paragraph (345), restrictions on the use of price comparison services may lead to efficiencies, in
particular linked to ensuring brand protection or a certain level of service qudity, or reducing opportunities for
counterfeiting. Rursuant to the conditions of Article 101(3) of the Treaty, it is necessary to assess whether any
such efficiencies could be achieved through less restrictive means. This may be the case where, for example, the
use of price comparison services is made conditiona on the service aso providing for comparisons or reviews
relating to the qudity of the goods or services concerned, the level of customer service provided by the buyer,
or other features of the buyer’s offerings. Any assessment of quality-related justifications under Artice 101(3)
of the Treaty should aso take into account that the sde is not concluded on the webste of the price
comparison service, but in the buyer’s online store.

825.  Paityaligations

(356) Parity obligations, sometimes caled Most Favoured Nation dauses (MANS) or Across Ratform Parity
Agreements (APPAS), require a sdller of goods or services to offer the goods or services to another party on
conditions that are no less favourable than the conditions offered by the sdler to certain other parties or via
certain other channels. The conditions may concern prices, inventory, availability or any other terms or
conditions of offer or sde. The parity obligation may take the form of a contractud clause or it may be the
result of other direct or indirect measures, such as differentid pricing or other incentives whose gpplication
depends on the conditions under which the sdler offers its goods or services to other parties or via other
channels.

(357) Retail parity obligations relate to the conditions under which goods or services are offered to end users. These
obligations are often imposed by providers of online intermediation services (for example, online marketplaces
or price comparison services) on the buyers of their intermediation services (for example, undertakings that sell
viatheintermediary platform).

(358) Retail parity obligations refer to various other sdes or advertising channds. For example, across-platform retail
parity obligations refer to the conditions offered via competing online intermediation services (competing
platforms). So-caled narrow retail parity obligations refer to the conditions offered on the direct saes channels
of sdlers of goods or services. Some retail parity obligations refer to the conditions offered on dl other sdes
channds (sometimes cdled ‘wide' retail parity obligations).
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(359) With the exception of across-platform retail parity obligations within the meaning of Article 5(1), point (d) of
Regulation (BJ) 2022/720, dl types of parity obligation in vertica agreements can benefit from the exemption
provided by Article 2(1) of the Regulation. The following guidance is provided for the assessment of the across-
platform retail parity obligationsreferred to in Article 5 (1), point (d) of Regulation (BJ) 2022/720 and for other
types of parity obligationsin cases where the block exemption does not apply.

8.251. Across-platform retail parity obligations

(360) Retail parity obligations which cause abuyer of onlineintermediation services not to offer, sdll or resdll goods or
servicesto end users under more favourable conditions viacompeting online intermediation services, within the
meaning of Article 5(1), point (d) of Regulation (BJ) 2022/720, are more likely than other types of parity
obligation to produce anti-competitive effects. This type of retail parity obligation may restrict competition in
the following ways:

(@) it may soften competition and facilitate collusion between providers of online intermediation services. In
particular, it ismore likely that a provider which imposes this type of parity obligation will be able to raise
the price or reduce the qudity of itsintermediation services without losing market share. Irrespective of the
price or qudity of the provider’s services, sdlers of goods or services which choose to use the provider’s
platform are obliged to offer conditions on the platform that are at least as good as the conditions they
offer on competing platforms;

(b) it may foreclose entry or expansion by new or smaller providers of online intermediation services, by
limiting the ability of such providersto offer buyers and end usersdifferentiated price-service combinations.

(361) For the assessment of thistype of parity obligation, the following factors should be taken into account:

(@) the market position of the provider of online intermediation services that imposes the obligation and of its
competitors;

(b) theshare of buyersof therdevant onlineintermediation servicesthat are covered by the obligations;

(c) the homing behaviour of the buyers of the online intermediation services and of end users (how many
competing online intermediation servicesthey use);

(d) theexistence of barriersto entry to the relevant market for the supply of online intermediation services;

(e) thesignificance of the direct sdes channds of buyers of the online intermediation services and the extent to
which those buyers are able to remove their products from the platforms of the providers of online
intermediation services (de-ligting).

(362) The restrictive effects of across-platform retail parity obligations are generally more severe where they are used
by one or more leading providers of online intermediation services. Where such providers have a similar
business mode, the parity obligations are likely to reduce the scope for disruption of the modd. This type of
obligation may dso enable amarket leader to maintain its position against smaller providers.

(363) The share of buyers of the rdevant online intermediation services that are subject to theretail parity obligations
and the homing behaviour of those buyers are important, as they may indicate that the provider’s parity
obligations restrict competition in respect of a share of demand that exceads the provider's market share. For
example, a provider of online intermediation services may hold a share of 20 % of totd transactions made
using such services, but the buyers upon which it imposes across-platform retail parity obligations may —
because they use multiple platforms — account for more than 50 % of totd platform transactions. In that case,
the provider’s parity obligations may restrict competition in respect of more than haf of tota relevant demand.

(364) Buyers of online intermediation services often multi-home in order to reach customers that sngle-home (use
only one platform) and do not switch between platforms. Buyer multi-homing is incentivised by platform
business models under which the buyer only has to pay for using the online intermediation service when the
service generates a transaction. As explained in paragraph (363), multi-homing by buyers of online
intermediation services can increase the share of tota demand for such services that is affected by a provider’s
parity obligations. Sngle homing by end users may mean that each provider of online intermediation services
controls access to a distinct group of end users. This may increase the provider’s bargaining power and its
ability to impose retail parity obligations.
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(365) Markets for the provison of online intermediation services are often characterised by significant barriers to
entry and expansion, which can aggravate the negative effects of retail parity obligations. These markets often
feature positive indirect network effects: new or smaler providers of such services may find it difficult to attract
buyers because their platforms provide accessto insufficient numbers of end users. Wheretheend usersarefina
consumers, brand loydty, singe-homing and the lock-in strategies of incumbent intermediation services
providers can aso create barriersto entry.

(366) Buyers of online intermediation services may aso sdl their goods or services to end users directly. Such direct
sades may constrain the ability of the providers of online intermediation services to raise the price of their
services. It is therefore necessary to assess whether such direct sdes channels are aso covered by the retail
parity obligation, the share of saes of relevant goods or services that are made via the direct saes channels and
viathe online intermediation services, and the substitutability of the two types of channel from the perspective
of sdllers and buyers of the intermediated goods or services.

(367) Across-platform retail parity obligations may produce appreciable restrictive effects where they areimposed on
buyers representing a significant share of tota demand for the relevant online intermediation services. In the
case of a cumulative anti-competitive effect, redrictive effects will generdly only be attributed to the parity
obligations of providers whose market share exceeds5 %

(368) In principle, retail parity obligations may aso beimposed by retailersin relation to the conditions under which
the sdller’s goods or services are offered to find consumers by competing retailers. However, where this type of
parity obligation relates to price, it will generdly require the sdler of goods or services that accepts the
obligation to agree a minimum sde price (RPM) with the competing retailers with which it deds. RAM is a
hardcore regtriction within the meaning of Article 4, point (a) of Regulation (BJ) 2022/720. In cases where
undertakings are able to implement such retail parity obligations in compliance with the rules relating to RAM,
including where the parity obligation relates to conditions other than price, the obligations can benefit from
the block exemption. Above the market share threshold set out in Article 3(1) of the Regulation, the guidance
provided in paragraphs (360) to (367) applies by anaogy.

8.25.2. Retail parity obligationsrelating to direct sales channels

(369) Retail parity obligations imposed by providers of online intermediation services relating to direct saes channels
prevent buyers of the services from offering prices and conditions on their direct sades channels that are more
favourable than the conditions that they offer on the platform of the provider of online intermediation services
that imposes the obligation. These obligations are often cdled ‘narrow’ retail parity obligations. In principle,
narrow retail parity obligations do not redtrict the ability of a buyer of online intermediation services to offer
more favourable prices or conditions via other online intermediation services. However, where the buyer uses
multiple providers of online intermediation services that apply narrow retail parity obligations, these
obligations prevent it from offering on its direct channels conditions that are more favourable than the
conditions thet it offers on the most expensiveintermediary platform.

(370) Narrow retail parity obligations eiminate the constraint exerted by the buyer’s direct sdes channels. Where
competition for the supply of online intermediation services is limited, these obligations may alow a provider
of online intermediation services to maintain a higher price for its services, possibly resulting in higher retail
pricesfor theintermediated goods or services.

(371) Under certain conditions, in particular where the number of providers of online intermediation services is
limited, narrow retail parity obligations may affect the incentives of buyers of the online intermediation services
to pass on changes in the price of the intermediation servicesin their retail prices. This may lead to a softening
of competition between the providers of online intermediation services which is similar to the effect of across-
platform retail parity obligations.
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8.253. Assessment of retail parity obligations under Article 101(3) of the Treaty

(372) Whereretall parity obligations produce appreciable restrictive effects, possible efficiency justifications need to be
assessed under Article 101(3) of the Treaty. The most common justification for the use of retail parity
obligations by providers of online intermediation services is to address a free-rider problem. For example, the
provider may not have an incentive to invest in the development of its platform, in pre-saes services or
demand-enhancing promotion if the benefits of such investmentsin terms of increased sdes go to competing
platformsor to direct sdes channeswhich can offer the same goods or services on more favourable conditions.

(373) Relevant factorsfor the assessment under Article 101(3) of the Treaty indlude whether the investments made by
the provider of online intermediation services create objective benefits, that is, whether they add vaue for end
users, whether the risk of free riding on the provider’s investments is red and substantia, and whether the
particular type and scope of parity obligation isindispensable for the achievement of the objective benefits. The
likely level of free riding must be sufficient to significantly impact the incentives to invest in the online
intermediation services. Evidence of the extent to which users of the intermediation services (sdlers and buyers)
multi-home is particularly rdevant, though it is dso necessary to consider whether their behaviour isinfluenced
by the effects of the parity obligations. If the provider of online intermediation services or its competitors
operate in other comparable markets without using retail parity obligations or using less restrictive obligations,
this may indicate that the obligations are not indispensable. Where the supply of online intermediation services
is highly concentrated and there are significant entry barriers, the need to protect residua competition may
outweigh possible efficiency gains. Other justifications relating to the genera benefits provided by intermediary
platforms, such as the pooling of users promotiona expenditure, increased price transparency or reduced
transaction costs can only fulfil the conditions of Article 101(3) of the Treety if the provider of online
intermediation services can show adirect causa link between the benefit cdlaimed and the use of the particular
type of parity obligation.

(374) In generd, narrow retail parity obligations are more likely to fulfil the conditions of Article 101(3) of the Treaty
than across-platform retail parity obligations. Thisis primarily because their restrictive effects are generdly less
severe and therefore more likely to be outweighed by efficiencies. Moreover, the risk of freeriding by sdllers of
goods or services via their direct sdes channedls may be higher, in particular because the sdller incurs no
platform commission costs on its direct sdes. However, where the narrow retail parity obligations do not
generate efficiencies within the meaning of Article 101(3) of the Treaty, the benefit of the block exemption may
be withdrawn. This may be the case, in particular, where the risk of freeriding is limited or where the narrow
retail parity obligations are not indispensable to achieve the efficiencies. In the absence of efficiencies,
withdrawd is particularly likely where narrow retail parity obligations are applied by the three largest providers
of online intermediation services in the relevant market and those providers hold a combined market share
exceading 50 % In the absence of efficiencies, the block exemption may adso be withdrawn, depending on the
particular circumstances, where buyers representing a significant share of the totd relevant demand for online
intermediation services are subject to narrow retail parity obligations. The block exemption may be withdrawn
in respect of the agreements of dl providers of online intermediation services whose narrow retail parity
obligations make a significant contribution to the cumulative anti-competitive effect, namely providers with
market shares exceeding 5 %

(375) Thefollowing is an example of the use of narrow retail parity obligations:

In a certain Member Sate, two thirds of restaurant meds that are delivered for home consumption are
ordered via online platforms and one third is ordered directly from restaurants. Ratforms A, B, Cand D
generate respectively 25 % 20 % 20 %and 15 %of the orders made via platforms. Ratforms A, Band C
have operated in the Member Sate for between three and five years and the share of tota orders made via
platforms has grown during that period. Hatform D entered the market more recently. The platforms
charge the restaurants 15-20 % commission per order. Most consumers that use platforms use either one
or two platforms, whereas most restaurants that use platforms use two or more platforms.
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During the last twelve months, al the platforms have introduced a narrow retail parity clause, which
prevents the restaurants from offering lower prices for direct online or telephone orders. In the same
period, three of the platforms have increased their standard commission rate. The platforms daim that the
narrow parity clause is necessary to prevent restaurants from freeriding on their investments, in particular
in the development of user-friendly search and comparison functions and secure payment services.

None of the threelargest platforms have added new features or services or made significant improvements
to their services in the past twelve months. There is no concrete evidence of an appreciable risk of free
riding, notably that a significant share of consumers use the platforms to search for and compare
restaurant offers, but then order directly from the restaurant. Nor is there evidence that the aleged threat
of freeriding has negatively affected the platforms past investmentsin developing their services.

If it is conduded that the relevant product market consists of the supply of platform servicesto restaurants,
the supply of these services appears to be concentrated. In view of the recent increases in platform
commission rates and the lack of evidence that the parity dauses produce efficiencies, it is likely that the
benefit of the block exemption will be withdrawn in respect of the restaurant agreements of al four
platforms.

8254. Upstream parity obligations

(376) Across-platform and narrow parity obligations may aso be imposed by providers of online intermediation
services relating to the conditions under which goods or services are offered to undertakings other than end
users (for example, to retailers). This type of parity obligation can benefit from the exemption provided by
Article 2(1) of Regulation (BJ) 2022/720. In principle, this type of upstream parity obligation is capable of
restricting competition for the provision of online intermediation services in similar ways to retail parity
obligations. However, to assess this type of upstream parity obligation, it is aso necessary to take into account
the conditions of competition downstream, that is, between the undertakings which buy goods or services via
the online intermediation service. In cases where the block exemption does not apply, the guidance provided in
paragraphs (360) to (374) may be applied by anaogy.

8.255. Most favoured customer obligations

377) Perity obligations may dso be imposed by manufacturers, wholesders or retalers relating to the conditions
under which they purchase goods or services as inputs from suppliers. This type of traditiona most favoured
customer obligation does not directly affect the conditions under which the purchasing undertakings compete
downstream. The main concern associated with parity obligations relating to the conditions under which goods
or services are purchased as inputs is that they may reduce the incentives of input suppliers to compete and
thereby raise input prices. Relevant factors for the assessment of these obligations include the relative size and
market power of the supplier and buyer that agree the parity obligation, the share of the rdlevant market
covered by similar obligations, and the cost of theinput in question relative to buyers' totd costs.

(378) Traditiond most favoured customer obligations may create efficiencies that fulfil the conditions of Artide
101(3) of the Treaty. In particular, they may enable the parties to a long-term supply agreement to minimize
transaction costs. They may dso prevent opportunistic behaviour by the supplier and address a hold-up
problem for the buyer, whereby, for example, the buyer might refrain from investing in or launching a new
product due to fears that the supplier of the input may lower its price for subsequent buyers. This type of
efficiency ismorelikdy in long-term relationshipsinvolving sunk investments.
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8.26. Upfront aaess payments

(379) Upfront access payments are fixed fees that suppliers pay to distributors in the framework of a vertica
relationship at the beginning of a relevant period, in order to get access to their distribution network and
remunerate services provided to the suppliers by the retailers. This category includes various practices, such as
dotting alowances ("), so-cdled pay-to-stay fees ('), and payments to have access to a digributor’s
promotion campaigns. This section 8.2.6. provides guidance for the assessment of upfront access paymentsin
individua cases above the market share threshold stipulated in Article 3 of Regulation (BJ) 2022/720.

(380) Upfront access payments can result in anti-competitive foreclosure of other distributors. For example, a high fee
may incentivise a supplier to channd a substantia volume of its sdes through one or a limited number of
distributorsin order to cover the costs of the fee. In such a case, upfront access payments may have the same
downstream foreclosure effect as an exclusive supply type of obligation. To assess the likelihood of this type of
negdtive effect, the guidance relating to exdusive supply obligations may be applied by andogy (in particular
paragraphs (321) to (330).

(381) Exceptiondly, upfront access payments may result in anti-competitive upstream foreclosure effects. For example,
where the distributor has a strong bargaining position, or the use of upfront access payments is widespread,
such payments may increase barriers to entry for smdl suppliers. To assess the likelihood of this type of
negdtive effect, the guidance relating to singe branding obligations may be applied by anadogy (in particular
paragraphs (298) to (318)). The assessment must aso take into account whether the distributor in question
sls competing products under its own brand. In that case, horizontd concerns may dso arise, with the
consequence that the block exemption does not apply, pursuant to Article 2(4) of Regulation (BJ) 2022/720
(see section 4.4.3.).

(382) In addition to possible foreclosure effects, upfront access payments may soften competition and facilitate
collusion between distributors. Upfront access payments are likely to increase the price charged by the supplier
for the contract products, since the supplier must cover the expense of such payments. Higher supply prices
may reduce the incentive of retailers to compete on price on the downstream market, while the profits of
distributors are increased as a result of the access payments. Such reduction of competition between
distributors through the cumulative use of upfront access payments generdly only arises where the distribution
market is highly concentrated.

(383) However, the use of upfront access payments may in many cases contribute to an efficient dlocation of shelf
space for new products. When suppliers launch new products, distributors often have less information than the
supplier about whether the new product is likdly to be successful and, as a result, they may stock sub-optimal
quantities of the product. Upfront access payments may be used to reduce this asymmetry in information
between suppliers and distributors, by explicitly alowing suppliers to compete for shelf space. The distributor
may thus receive advance warning about which products are most likely to be successful, since a supplier will
generdly only agree to pay an upfront access fee if it considers there is a low probability that the product
launch will fail.

(384) Furthermore, due to the asymmetry in information mentioned in the previous paragraph, suppliers may have
incentives to freeride on digtributors promotiona efforts in order to introduce sub-optima products. If a
product is not successful, the distributors will incur part of the costs of the product failure. The use of upfront
access payments may prevent such free riding, by shifting the risk of product failure back to the supplier,
thereby contributing to an optimd rate of product launches.

("®) Fixed feesthat manufacturers pay to retailersin order to get accessto their shelf space.
(*®) Lump sum payments made to ensure the continued presence of an existing product on the shelf for some further period.
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8.2.7. Category management agreaments

(385) Category management agreements are agreements (*¢') under which the distributor entrusts the supplier (the
‘category captain’) with the marketing of a category of products. This may include not only the supplier's
products, but aso the products of the supplier’s competitors. The category captain may thus have an influence
on, for instance, the product placement and product promotion in the shop and product sdection for the shop.
Category management agreements can benefit from the exemption provided by Article 2(1) of Regulation (BJ)
2022/720 where neither the category captain’s nor the distributor’s market shares exceed 30 % and provided
that the agreement does not include hardcore restrictions, for example, restrictions of the distributor’s ability to
determineits sale price within the meaning of Article 4, point (a) of Regulation (BJ) 2022/720.

(386) While category management agreements will generdly not raise concerns, they may distort competition
between suppliers and result in anti-competitive foreclosure of other suppliers in cases where the category
captain is able to limit or disadvantage the distribution of products of competing suppliers. In generd, the
distributor will not have an interest in limiting its choice of products. However, where the distributor dso sells
competing products under its own brand, it may aso have incentives to exclude certain suppliers. To assess the
likelihood of such an upstream foreclosure effect, the guidance relating to single branding obligations may be
applied by andogy (in particular paragraphs (298) to (318)). In particular, this assessment should take into
account the market coverage of the category management agreements, the possible cumulative use of such
agreements and the market position of competing suppliers and the distributor.

(387) Category management agreements may, in addition, facilitate colluson between distributors where the same
supplier serves as a category captain for al or most of the competing distributors. Such agreements may aso
facilitate colluson between suppliers, through increased opportunities to exchange sensitive market
information via retailers, for instance information relating to future pricing, promotiona plans or advertising
campaigns (®2). Regulation (BJ) 2022/720 does not cover such information exchanges between competitors. In
particular, the guidance on information exchange provided in paragraphs (95) to (103) gpplies only to
information exchange in the context of the dua distribution scenarios set out in Article 2(4) of the Regulation.
However, paragraph (103), which describes precautions that undertakings may teke to minimise the risk of
collusion arising from information exchangein the context of dua distribution, may be rdevant by anaogy.

(388) The use of category management agreements may lead to efficiencies. Such agreesments may alow distributors
to gain access to the supplier's marketing expertise for a certain group of products and to achieve economies of
scale, as they ensure that the optima quantity of products is presented at the right time. In generd, the higher
the degree of inter-brand competition and the lower consumers switching costs, the greater the economic
benefits achieved through category management.

828.  Tying

(389) Tying refers to situations where customers that purchase one product (the tying product) are required adso to
purchase another distinct product (the tied product) from the same supplier or someone designated by the
latter. Tying may congtitute an abuse within the meaning of Article 102 of the Treaty (*®%). Tying may dso
congtitute a vertica restraint within the meaning of Artide 101 of the Treaty where it results in a single
branding type of obligation for the tied product (see paragraphs (298) to (318). Only thelatter situation is dedlt
with in these Guidelines.

(*®") An agreement within the meaning of Artide 101 of the Treaty may adso arise where the category cgptain issues non-binding
recommendations which are systematicaly implemented by the distributor.

(*82) See the case law of the Union Courts relating to the exchange of information between competitors, for example, the judgments of
10 November 2017, ICAP v Commission, Case T-180/15, BJ:T:2017:795, paragraph 57, 4 June 2009, T-Mabile Nethelands and
Othas Case C-8/08, BJ:C:2009:343, paragraph 51, 19 March 2015, Dde Food and Dde Fresh Fruit Burgpe v Commisson, Case
C-286/13 P, BU:.C2015:184, paragraph 127, 21 Jnuary 2016, Buras UAB and Othas Case C-74/14 ECLI:BJ.C:2016:42,
paragraphs 40-44; 10 November 2017, ICAP v Commission, Case T-180/15, BJ:T:2017:795, paragraph 57.

(%) See judgment of 14 November 1996, Tetra Pak v Commisson, C-333/94 P, BJ:C:1996:436, paragraph 37. See dso Communication
from the Commission — Guidance on the Commission’s enforcement priorities in gpplying Artide 82 of the EC Treaty to abusive
conduct by dominant undertakings (OJC 45, 24.2.2009, p. 7).
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(390) Whether productswill be considered asdistinct depends on customer demand. Two products are distinct where,
in the absence of the tying, a substantiad number of customers would purchase or would have purchased the
tying product without aso buying the tied product from the same supplier, thereby alowing stand-aone
production for both the tying and the tied product ('*). Evidence that two products are distinct could include
direct evidence that, when given a choice, customers purchase the tying and the tied products separately from
different sources of supply, or indirect evidence, such as the presence on the market of undertakings specidised
in the manufacture or sde of the tied product without the tying product ('®), or evidence indicating that
undertakings with little market power, particularly on competitive markets, tend not to tie or not to bundle
such products. For instance, since customers want to buy shoes with laces and it is not practicable for
distributors to lace new shoes with the laces of their choice, it has become commercid usage for shoe
manufacturers to supply shoes with laces. Therefore, the sale of shoes with lacesis not atying practice.

(391) Tying may lead to anti-competitive foreclosure effects on the tied market, the tying market, or both at the same
time. The foreclosure effect depends on the tied percentage of totd sales on the market of the tied product. As
regards the question of what can be considered appreciable foreclosure under Article 101(1) of the Treaty, the
anaysis for single branding can be gpplied. Tying means that thereis at least a form of quantity forcing on the
buyer in respect of the tied product. Where, in addition, a non-compete obligation is agreed in respect of the
tied product, thisincreases the possible foreclosure effect on the market of the tied product. The tying may lead
to less competition for customersinterested in buying the tied product, but not the tying product. If thereis not
a sufficient number of customers that will buy the tied product done to sustain competitors of the supplier on
the tied market, the tying can lead to those customers facing higher prices. If the tied product is an important
complementary product for customers of the tying product, a reduction of aternative suppliers of the tied
product and hence a reduced availability of that product can make entry onto the tying market done more
difficult.

(392) Tying may aso directly lead to prices that are above the competitive level, especidly in three situations. Frgt, if
thetying and the tied product can be used in variable proportions as inputs to a production process, customers
may react to an increase in price for the tying product by increasing their demand for the tied product while
decreasing their demand for the tying product. By tying the two products, the supplier may seek to avoid this
substitution and as a result be able to raise its prices. Second, the tying may dlow price discrimination
according to the use the customer makes of the tying product, for example the tying of ink cartridges to the
sde of photocopying machines (metering). Third, in the case of long-term contracts or in the case of after-
mearkets with origina equipment with along replacement time, it may be difficult for customersto caculate the
consequences of the tying.

(393) Tying can benéfit from the exemption provided by Artide 2(1) of Regulation (BJ) 2022/720 where the market
share of the supplier, on both the market of the tied product and the market of the tying product, and the
market share of the buyer, on the relevant upstream markets, do not exceed 30 % It may be combined with
other verticd restraints that are not hardcore restrictions within the meaning of the Regulation, such as non-
compete obligations or quantity forcing in respect of the tying product, or exclusive sourcing. The remainder of
this section 8.2.8 provides guidance for the assessment of tying in individua cases above the market share
threshold.

(394) The market position of the supplier on the market of the tying product is obvioudly of centra importance for
the assessment of possible anti-competitive effects. In generd, this type of agreement is imposed by the
supplier. The importance of the supplier on the market of the tying product is the main reason why a buyer
may find it difficult to refuse atying obligation.

(395) The market position of the supplier's competitors on the market of the tying product isimportant in assessing
the supplier’s market power. As long as its competitors are sufficiently numerous and strong, no anti-
competitive effects can be expected, as buyers have sufficient dternatives to purchase the tying product without
the tied product, unless other suppliers are applying similar tying. In addition, entry barriers on the market of
the tying product are relevant to establish the market position of the supplier. When tying is combined with a
non-compete obligation in respect of the tying product, this considerably strengthens the position of the
supplier.

(***) Seejudgment of 17 September 2007, Micosoft v Commission, T-201/04, BJ:T:2007:289, paragraphs 917, 921 and 922.
(') Seejudgment of 12 December 1991, Hilti v Commission, T-30/89, BJ:T:1991:70, paragraph 67.
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(396) Buying power isrelevant, asimportant buyers will not easily be forced to accept tying without obtaining at least
part of the possible efficiencies. Tying not based on efficiency is therefore mainly a risk where buyers do not
have significant buying power.

(397) Where appreciable anti-competitive effects are established, it is necessary to assess whether the conditions of
Article 101(3) of the Treaty are fulfilled. Tying obligations may help to produce efficiencies arising from joint
production or joint distribution. Where the tied product is not produced by the supplier, an efficiency may dso
arise from the supplier buying large quantities of the tied product. For tying to fulfil the conditions of Article
101(3) of the Tresty, it must, however, be shown that at least part of those cost reductions are passed on to the
consumer, which is normally not the case where theretailer is able to obtain, on aregular basis, supplies of the
same or equivadent products on the same or better conditions than those offered by the supplier which applies
the tying practice. Another efficiency may exist where tying helps to ensure a certain uniformity and quality
standardisation (see paragraph (16), point (h)). However, it needs to be demonstrated that the positive effects
cannot be redlised equaly efficiently by requiring the buyer to use or resdl products satisfying minimum
qudity standards, without requiring the buyer to purchase them from the supplier or someone designated by
the latter. The requirements concerning minimum quality standards would not normaly fall within the scope
of Article 101(1) of the Treaty. Where the supplier of the tying product requires the buyer to purchase the tied
product from designated suppliers, for instance because the formulation of minimum quality standards is not
possible, thismay aso fal outside the scope of Article 101(1) of the Treaty, especialy where the supplier of the
tying product does not derive adirect (financia) benefit from designating the suppliers of thetied product.




