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Award in Introduction to Business Law

The law is is a living instrument

* What is law?
* Why are laws needed?
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The law is a living instrument

* Amendments and promulgation aimed to reflect society & its
evolution

* Interpretation of laws

* Judgments delivered by adjudicating bodies
* EU Legislation & Human Rights

* Precedent

 Customary law
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Legal History

* A brief study of Maltese history tells us about the impact different
colonisers & rulers had on Maltese legislation;

* 21st September 1964 — Malta gains independence
* Mixed legel system
* Roman Law - Codified by Justinian — basic principles

« Common Law — British Rule — legal institutions & principles
(evidence, trial by jury etc)

» Two of the largest legal systems creating a hybrid legal systeng
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Customary law

 Usages of Trade — Article 3 of the Commercial Code, Chapter 13 of
the Laws of Malta — “In commercial matters, the commercial law shall
apply: Provided that where no provision is made in such law, the usages
of trade or, in the absence of such usages, the civil law shall apply”

* “Unwritten rules established by constant and uniform practice based on
a collective conviction that those unwritten rules are applicable as law”
— Navarini

 Uniform, continuous observance coupled with a collective
conviction of persons involved in the trade
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Precedent

* Not adhered to in Malta however Maltese Courts, in particular the
Constitutional Court & the Court of Appeal have the tendency of
basing their decisions on previous decisions taken either by local
courts or the European Court on Human Rights
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Civil Law v Common Law

Civil Law Common law

- Roman Law - British

- Regulates private law - Traditions of Royal Courts
- Custom - Precedent

- Codification superceeds custom - Statute to supplement custom




Award in Introduction to Business Law

Civil Law v Common Law

ludicial precedents
#re rot binding.

Suwtutes and other subsidiary
legislations are the main souroes.

Judges make ruling, set & precedent, and The judge’s role is to establish the facts of the ‘\
moderate between the conflicting parties case and apply the applicable code's provisions. WY
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Private Law

l l

Public Law

Administrative Constitutional
Law Law

Civil Law Criminal
4 —>
Law

Article 3 Chapter 9 of the Laws of Malta
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Substantive

European
Law

Union Law

Procedural
Law
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Separation of Powers

* Democratic Society — a system which aims to ensure checks and
balances

 Each are independent on one another

 The Executive — Cabinet — Implementation of Laws
 The Legislature — Parliament — Enactment of Laws

* The Judiciary — Courts — Interpretation of Laws
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Rule of Law

 The separation of powers helps to ensure that the principles of the
Rule of Law are present in a democratic society

* Every person is subject to the law

* All persons are equal in the eyes of the law

* The rights and liberties of persons are embodied in the law of the
Elgle

Independence and impartiality of the judiciary — systems of
government and democracy
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The Constituton

» A Commentary on the Constitution of Malta by Tonio Borg
* 1964 - Final Independence Constitution

* “Constitutions are not laws — they are the law of laws. They legislate the
legislator, they judge the judiciary, they execute the executive. The
constituton is the ultimate protector of the defenceless, the last bastion
against state injury. For it to survive it requres the untiring homage of all,
of the dominant and of the underdog.”
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The Constitution

* Language
* Flag

* Religion

* Territory

» Citizenship

* Human Rights

» Composition of Parliament
* Voting
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Attorney General

91. {1} There shall be an Attorney General whose office shall
be a public office and who shall be appointed by the President
acting in accordance with the advice of the Prime Mimister

{2) A person shall not be qualified to hold office as Attormney
(ieneral unless he is gualified for appointment as a judge of the
Superior Courts

(1) In the exercise of his powers 1o institute, undertake and
discontinue criminal proceedings and of any other powers
conferred on him by any law in terms which authorise him to
exercize that power in s individual judgment the Attorney General
shall hkave Constitutional independence and shall not be subject to the
direction or control of any other person or authority excepl insofar as &

law may provide

(a) forthe judicial review of a decision not o prosacute or
of any other decision taken by the Attorney General,
on the grounds of ilegality or unreasonablensss; or

for the judicial review on the basis of entena
cstablished by law of a decision of the Attorney
General that a prosecution should take place in a
superior court of cnminal junsdiction where the
punishment applicable would be higher than that
which would apply had the same offence been tried
before an imfenor court of criminal junsdiction

(4] Subject o the provisions of sub-amicle (3) of this aricle,
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State Advocate

S1ate Advocate 901A. (1) There shall be a State Advecate whose office shall be
a public office and who shall be appoinied by the President acting in
pccordance with the advice of the Prime Mimisier

{(2) A person shall not be gualified to hold office as State
Advocate unless he is qualified for appointment as a judge of the
supertor Courts

CONSTITUTION OF MALTA

(3) The State Advocate shall be the advisor to Government in
matters of law and legal opinion. He shall act in the public interest and
shall safeguard the legality of State action. The State Advocate shall
also perform such other duties and functions as may be conferred upon
him by this Constitufion or by any law, In the exercise of his functions,
the State Advocate shall act in his individual judgment and he shall not
be subject to the direction or control of any other person or authority.
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Enactment of Laws

* Main Legislation — Enacted by Parliament

* First Reading — Title

e Bill — Draft Law published on Government Gazette

* Parliamentary Discussion

 Second Reading — Minister to introduce the Bill to the house
« Committee Stage — provisions revised —amendments etc

» Third Reading — Formally read as revised and amended

* Bill transmitted to President of Republic whos signature make
bill officially law
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Language

* Reflected in the Maltese Language

* 1934 — [talian

* National Language v Official Languages

» Chapter 189 Judicial Proceedings (Use of English) Act
* Maltese prevails over English (sidebar)

* “every person shall be deemed to be Maltese-speaking unless the court shall
be satisfied to the contrary”
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Jurisdiction & Competence

e Jurisdction relates to where a judicial entity can carry out its duties
or enforce decisions — for instance Malta & Gozo in criminal matters
— Article 372 of the Criminal Code, Chapter 9 of the Laws of Malta

ATL (1) The jureshcimg s between (he Court
ahall be determined -
{a]l by the place where the affence
()] A There s only one dccuse Ersun Or |
I'Wils 0T MOrE S CUSET CIRO0ON, TASY &l TESIAE 1n nALE
or all reside in Gore or Comina, by the place of his or

n & charged with two or more oflences commiiad
ghall be tried by the court withim
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Jurisdiction & Competence

« Competence on the other hand refers to the limitations imposed
on courts in so far as their authority to deal with a specific matter —
15,000 for the Court of Magistrates

decms hinmsel! aggrieved, 1o bring an action before the Civel Count
Farst Hall, for the necessary order <rhae Title LLT

F THE INFERI
“ (1) The Civil Co First Hall and the Civil Coun

2
(Famely Section) shall be competent to bewr cases in Malta and Gozo 47, (1)

IMaler], sngd
() The Ciwal Court, Farst Hall snd the Civil Court (Family w, ni
Section) shall hold simmings dboth in Mala and s Gozo : y

(3P Whes e Civil Court, First Hull and the Civil Count
{Family Section) bold sittings in Malta, they shall take cogniza conirt i
of ali claims against sons residing or having theis expressly sasipned b it by law
shode in the Island of Malta, asnd of 3ll othet causes capressly
assigned by law to such sectioms of the Civil Court Meyeribeiess, camed Dvolving queshions of ownershap ol

I REsann Lf il F -]
(1) When e Civil Count, Farmt Hall and the

(Family Sectson) hold sintings i Gore
atms agnmst persom restding or having their ordimary
n the Islends of Gozo sad Comino, and of all other casses
assigned by law 10 sech sections of the Cival Count ] L hall
1o ol e )

¢ rules set oul i this Code concerning (e privilegium
v ’ . he claim

fori and the exceptsons thereto shall apply also between the Civi
Court, Forst Hall and the Clval Court (Family Section) when sirling
in the uland of Malta and when sitting in the sland of Goxe

"

heard by the Civil Cours, Farat Hell and the Civid Courn (Family

Cawses which are sot incloded mn the casnes which may be
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Main Legislation

e Civil Code, Chapter 16 of the Laws of Malta

* Code of Oragnisation and Civil Procedure, Chapter 12 of the Laws of
Malta

* Criminal Code, Chapter 9 of the Laws of Malta — Includes procedure
unlike the Chapter 16 of the Laws of Malta
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Subsidiary Legislation

* Delegated powers from parliament to ministries

» Table of House of Representatives — so long as nothing is tabled
against — becomes law

* More specific to main legislation but is equal to the respective main
act/ parent act

* Definitions in line with parent act
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Tribunals

Small Claims Tribunal

3. (1} There shall be o Tribunal to be styled the Small Clalms
Tribunal

- The Tribunal shall hold s sittings mn such plsce or plages
tn Malta and Gozo as the Minister may by order in the Gazette

5 1 a . | m ine Jd 1 T'elbhuns s far a8 practicable. hold the
(Z) Sohject oo suburtbcle (55, the Small Claims Tribunal shall determine and the Tribunal shall, as far as practicable, hold the

hawe junsdiction 10 hear and determineg only all money clnims of an
pmgund nod excecding Mve thousand eure (€5,000)

sittings im the Island where the person against whom the claim is

made has his ordinary resoen

Provaded that, in determining the sum referred Ba an this
i

subariicle, mo account shall be tnken of fees and costs relative 1o the
same claim

(%% dad IT the i,'ll.||'.I|rI' clnims pavmeni of several sumes due for

the same cause, the valoe of the ¢laim I8 1o ha

detenmined try the toml nmount of the ¢lnims

I the plamdid] clatms payment of severnl sums due for
differeni causes, the value of the clim i determimed

CAP. 380.| SMALL CLAIMS TRIBUNAI

by the highest sim, irpeapective of the smillar sums.

[e) 0F the clamn i for capital and interest, the valoe is
T LR i j 3 . iy 3 (5] Causes involving guestions of ownership of immovable
delerimined by the aggregale ol all the capital sums oD or folatine to: esscmmants  burdes ther rights annexed

- = property ) ¢l $ cascmenis, oy OF OLDEer righits anneaca
clasmed. and the Trbuendl shall kave pensdicthon over

10 swch property, even though the claim does not exceed five

the elaim moraithaianding that the capital and inrerest
claimed in thewr ngprepate exceed five thausnnd euro
LES LRI

housend curo (€5,000), and causes of ¢jectment or eviction fron
immovable property shall not fall within the jurisdiction of the

Imbunal

1 1 I E L sille oo "
{4) The Tnbunal shall hold s ssftngs o such place or places Adbackiasa 4 (1) The Tribunal shall be presided by un adjodicator sitting
n Malta and Goro a5 the Mingsier may by order 1o the Gazrelte 4w enind alnne

determine and the Tribunal shall, as [ar os pracrcable, hold the

sittimgs in the [sland where the person against whom the claim s
-

e has has ondinary resadence

Provided that more than ane adjudicalor may be appointed
1o sit in any of the saad Tribunals, but only one adjudicatar shall sit

D any one case

hH Adbudscators shall be appointed by the President acting in !

sccordance with the advice of the Prime Minister. A person shall m

www 21 A
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Magistrates

Magistrates. 100. (1) Magistrates of the inferior courts shall be appointed by

Amended by: i dant acts . ot .~ ati ads .
LVII11974 50, the President acting in accordance with the recommendation made by

X1V 2007.5. the Judicial Appointments Committee established by article 96A of the

Constitution.

(2) A person shall not be qualified to be appointed to or to act
in the office of magistrate of the inferior courts unless he has
practised as an advocate in Malta for a period of, or periods
amounting in the aggregate to, not less than seven years.

(3) Without prejudice to sub-article (4), a magistrate of the
inferior courts shall vacate his office upon reaching the age of
sixty-five (65) years:

Provided that a magistrate of the inferior courts shall inform
the Chief Justice and the President of Malta of this decision before he
reaches the age of sixty-five (65) years once he chooses to remain in
office until he reaches the age of sixty-eight (68) years.

(4) The provisions of sub-article (2) of article 97 of the
Constitution shall apply to a magistrate of the mferior courts.
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Judges

Appointment of 96. (1) The judges of the superior couris shall be appointed by
-"‘rﬁﬂ';"‘; L the President acting in accordance with the recommendation made by
d ended oy, ror 1 n ' ' v .

LVIIL1974.47: the Judicial Appointments Committee established by article 96A of the

XLIV.2016.3; Constitution.
XLUL2020.2.

(2) A person shall not be gqualified to be appointed a judge of
the Superior Courts unless for a period of, or periods amounting in
the aggregate to, not less than twelve years he has either practised
as an advocate in Malta or served as a magistrate in Malta, or has
partly so practised and partly so served.

(3) The Chief Justice shall be appointed by the President acting in

accordance with a resolution of the House supported by the votes of not
less than two-thirds of all the members of the House:

Provided that notwithstanding the provisions of article 97(1), if
the Resolution is not supported by the votes of not less than two-thirds
of all the members of the House, the person occupying the office of
Chief Justice shall, in any circumstance, remain in office until the
Resolution 1s supported by the votes of not less than two-thirds of all the
members of the House.
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The Courts

- First Hall FiVN Court Court of Magistrates (Malta)
- Cons-tltutlorjal Court Court of Magistrates (Gozo)
- Family Section Court of Appeal (Inferior)

- Volontary Section

- Commercal Section
- Criminal Court

- Court of Appeal
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The Courts

- First Hall = Prim” Awla - General — claims over 15,000

. , Court of Magistrates (Malta) — civil or
exceeding competence of the Court of Magistrates — 1

criminal jurisdiction —under 15,000

Jque N R , Court of Magistrates (Gozo) — same
- First Hall = Constitutional Jurisdiction — Human Rights — 1 :

udge Court of Appeal (Inferior) — from 1
ju

magistrate to judge
- Constitutional Court — Appeal from above — Validity of 2 el

laws — 3 judges

- Family Section — Family matters — separation, divorce,
custody, maintenance — 1 judge

- Volontary Section — non contentious — incapacitation,
succession, interdiction, adoption — 1 judge

- Commercal Section — Companies Act — reintroduced in
2018 — 1 judge

- Criminal Court — Criminal matters 1 judge
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For Example

Tatle III
OF THE INFERIOR COURTS

47. (1) A magistrate shall sit 1n the Court of Magistrates Civil Court of
(Malta), and such court shall, as a court of first instance, hear and I-,"';‘l;-“-tir:"'il“"‘"*'
determine all claims of an amount not exceeding fifteen thousand &il-.:=,|lil|'¢l,,;.r. ol
curo (€15,000), against persons residing or having their ordinary  jurisdiction
abode in any part of the Island of Malta. ity

{2) Such court shall also take cognizance of all other causes
expressly assigned to it by law.

(3) Nevertheless, causes involving questions of ownership of
immovahle property, or relating to easements, burdens or other rights
annexed to such property, including any claim for the ejectment or
eviction from immovable property, whether urban or rural, tenanted or
occupied by persons residing or having their ordinary abode within the
limits of the jurisdiction of such court, shall not fall within the
jurisdiction of the Court of Magistrates (Malta) independently of the
value of the claim,
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Juridical Interest/ Locus Standi

* A term not mentioned explicitly in the law

* Both plaintiff — attur (person instituting proceedings) and

defendant — konvenut (person against whom proceedings have
been instituted)

* Any person who has juridical interest may appeal decision
* Institute of joinder & Intervention - Article 960 COCP




Award in Introduction to Business Law

Persons

* Includes a body or other association of persons — legal personality
as per Second Schedule of Civil Code

* Natural person v Legal person
* Assets & Liabilities = patrimony
* Creditors & Debtors — ranking in terms of law
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Company Search Malta Business Registry
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ompany Search

About Contact Us Careers Legislation Log in Registe

MBR gz

Other Linky Bl Company Detalls

Searches B Company Detalls R Authorised Shares ® invoived Parties Becments. «

Comganies

O CONTRACTORS LTD

Company Registrat

Nwmbet
Campany Name
Registration Date
Negisteced Ofice
Caylfiocainy

Country
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Primary & Subsidiary Legislation

* Primary Legislation — Acts or codes — divided into chapters — Parent

MAPTER 452

Chapter

. SN MR AD CHAPTER 452
o - EMPLOYMENT AND INDUSTRIAL RELATI
ACT LD | A JINDUSTRIA <l ONS ACH .
Lo Title

» Cap N

> Emproy e Retenons
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2008 .2
Matiang Slarderd Orders
e Seciory Neguletien
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Workng hours and

el e o evGkaTTe
10 Do Brrught 1o natice

Cast of byng moweses
Arreerdied By XV J0T2.2
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whly Cap 424

* Malermdy leeve, ptareciy
M ! levn “or wrgent!

fatidy ressom
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Primary & Subsidiary Legislation

Short 1xie

Defmitiorss. Amencied by
XV 20122 V. J018.97:
VI.20M.2, LVIR2020.2
XX 222

Cap 4N

Ferploymant falstans
Board, Amondad Dy XXX
2018.2

Notanal Standatd Ordery
an Sactoral Regdation
Drders

Ascognised canditinng of
evgioymam

Cap. M

Workng hours and

Tmne

Congitions of empécyment
10 be Brought th notkce
Cont of Bving incoedses
Amendea by: XV, 20123
Occupatioral searth and
safuty Cap 434
Waternty lseve, pareiy

keave andd loave ar urgent
tamely reasons

Wages 10 D o entirely n

egal tender 2o ¢
erployee

CAP. 452,

EMPLOYMENT AND INDLUST RELAT

CHAPTER 452
EMPLOYMENT AND INDUSTRIAL RELATIONS ACT

Lokt

Rationale

2nd Decomber, 2002

h Decomber, 2002

ARRANGEMENT O

ywment Relations

Emp

Employment Relations Board

Recognized Conditions of Employ

Protection of Wages

P pction wgainst Discrimination related to Employmen

Termination of Contracts of Service

Enforcement and Non-Complisnce e¢lates) 10 Fr

yyment

Admumistratson related to Emp
¢ 11 ~ Industrial Relations

\zabon of Work and Fmploye

o and cooduct of trade union
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Primary & Subsidiary Legislation

Enactment &

Amendment

CHAFTER 452

» EMPLOYMENT AND
NOUSTRIAL SELATIONS
ACT

Short 1xie

Defmitiorss. Amencied by
XV 20122 V. J018.97:
V2002, LVIR2 2
X222

» Cap aM

» Eevploymant Ralstans
Board, Amondad Dy XXX

Notanal Standatd Ordery
an Sactoral Regdation
Drders

Ascognised canditinng of
evgioymam

Cap. M

Workng hours and
vwlane
Conagitions of empécyment
10 be Brought th notkce
Cont of Bving incoedses
Amendea by: XV, 20123
Occupatioral Sealth and
safuty Cap 434

b Natarnty lseve, pereiy

keave andd loave ar urgent
tamely reasons

Wages 10 D o entirely n

egal tender 2 the

orpioyee

EMPLOYMENT AND INDUSTRIAL RELATION CAP. 452,

CHAPTER 452
EMPLOYMENT AND INDUSTRIAL RELATIONS ACT

mber, 2002

— Promulgation/
Enactment
Dates

ARRANGEMENT O

¢l Emp et Relations

Employment Relations Board
Recognired wditions of Employ
Protection of Wages
Protection sgainst Dscrimination related 1o Employmen
Termination of Contracts of Service
Enforcement and Non-Complisnce celates
Admumistratson related to Emp

Industrial Relations

i of Workers and Fmploye

andd cooduct of trade union
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Primary & Subsidiary Legislation

Short 1xie

Defmitiorss. Amencied by
XV 20122 V. J018.97:
VI.20M.2, VIR 2020.2

XX 2

Cap 4N

Frrploymant Ralstans
Board, Amondsd by X0
2018.2

Notanal Standatd Ordery
andt Sectoral Regudation
Drders
Ascognised canditinng of
ergioymam

Cap. i

Workng hours and

v of emgicymen

Ut
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Cont of Bving incoedses
Amendea by: XV, 20123

Occupatioral Sealth and
safety Cap 434

Watarnty lseve, Doreiy
keave and loave far urgent
tamely reasons

Wages 10 D o entirely n

fegal tender o ¢
erployee

EMPLOYMENT AND INDLUST

CAP. 452,

CHAPTER 452

EMPLOYMENT AND INDUSTRIAL RELATIONS ACT

2nd Decomber, 2002

h Decomber, 2002
La Quage

formrat

ARRANGEMENT O)

1
ot Relations

Employment Relations Board

Recogmises

Protection of Wages

Protection sgainst Dscrimination related 1o Employmen

Termination of Contracts of Service

Enforcement and Non-Complisnce eelates) 10 Employment

iralixon

related to Employment
Industrial Relations

on of Work and Fmployers

ahion and cooduct of trade unions

rnnlovyer WA
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Primary & Subsidiary Legislation
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Primary & Subsidiary Legislation

PART |

EMPLOY MENT RELATEESS HOARL

Article
Sub Article
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Primary & Subsidiary Legislation

PART I

EMPLOYMENT RELATECESS BOAARL
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Primary & Subsidiary Legislati

PART [
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Exhaustive & Non Exhaustive lists

Bilrallassjon & Bil. Kawis decuca b'sentonea moghtija [ grad 1a® appell jew (i1 Jekk fis-senfenza jkun hemm dispozizzjonijiet kontra
_'I-:::JI:-::-‘-” mill-Oorte Civili, Prim Awla, fil-gurisdizzjon kostituzmjonali xulxin:

GITOR laghha, tiska®, fog talba 12’ wahda mill-partijiet i jkoitha mieness, y i
LB P Hgi ritroftsie, wara |i gqubel sepn tigi mbhassm dik is-zentenza, ghal () jekk is-sentenza thun giet dediza fug provi [
;lln-:l'_ _: wahida minm dawn (e-nigunifen I pefim bsentenya moghtipe wara, jrgw ddikparaia foboe, jew, h

Raguru gha (o) jekk m-sepienza tkun ittebdet bil.gerg o' wahda miil-
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{0 jekk sr-nkors furamenial ma jkuns gie Bidilekan Likl-
parti tellscla, basta I din il-party, ghad b ma tkanx g
st Dikwia, min ikunn dehres |-|-|-'-||:-|‘_'f| 1al-Knags:

1) ek wahds mill-parigie [il-kcawis mo kumy pedEana
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LEl ] L fFd
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|,||_'|:..:'|:||'.|_ meta |-fap kien tmssew kil scab®ilit fis-
semtenyy afinkkata, ma tkunx skont il-Gigh, basia 1§ |
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{(f} jekk 1s-sentenza kvenet l-effetr 1a’ zhall 13 pdher mill-
atti jow mid-dokument tal-kawia,
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hla chda dubju eskluta, jew fuq is-suppodizzioni Ii ma
jedatin xi fan, W l-verltd teghua tkun stabbilita
pxittivament, basta 1i, fil-kKa# il-wiched u l-ichor, il-
tutt ma jkunx punt ikkontestal dlli jkun e decii his-
L il b

N jekk w-sembenga tkum pael maghivia fag hogs mlax
imdahbile fi-ialks

(g jekk Brs-sememen jhun gie moghay i#ped mine dak i
nitalah;

iy jekk is-semones tkun Bunirargn ghal sendenes ohr e’
gqubel, dediin bejn listess partijiet, fisg [-igess ogfen
u I ghoddiet [ pudiksl, baita || l-eddesnont 6 frs
judicara ma tkuny FHet moghtija u deciia
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xhaustive & Non Exhaustive lists

3. {1y A parmer who 9 expelled or wha by virme of the
bo comiriue as pariner
shall have the righl fo have his nle
|I|| R0 E =]

afits ar losses on all work in progress up 1o the date
u]4]
A partnership en mom codlecirf 15 dissolved -
= period, 1f amy, fAxed for its duration expires;

1o the provisrons of aricle 21, all the

i
mership is adj =l bankrupi:
¢ opinion of the Court there exist grounds of
sufficient grovity 10 warrant dissolotion:
il the number of pariners i5 redoced below two and
ad fior more than sin months
tiy the provisions of article X1
or which provision is made
P

Lin

al Cie dissolution

Provided ithai. where s p.'.r'.:|-,-r-;|||r| is adjud !_l-._'l_'l hank rupl or
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Subsidiary Legislation

= 1 il d — 4 " Hieriees Torm 8 . R

BOARDS OF CONCILIATION I5.L.452.01
SUBSIDIARY LEGISLATION 452.01

BOARDS OF CONCILIATION REGULATIONS
1 5th March, |9449

Same layout
as primary
legislation

LYV ERNMENT ¥ ) ded by Levvdramie
Nogips 28T of 1M A1 |

I The titke of these regulations i the Boarls of Conciliation
Keopulsiinns

1 r 1 The meanengs sel oul in article 2 of ihe Enmploymend and  iserprestios
AS preVIOUSIY ldusirial Relations At are applicshle 1o thess regulations. Cage 432
noted A, A Board of Conciliation shall be appointed by the Minister  Appuisiment of
by means of & letier addressed (o sach membe | K of
? B ilislaim
in the Garette. When a board consixts of more than
ane nf the members, (o be designated as such by the
Mimnister, shall be chairman

4. I'he terms of meference ol a Board of Concilianon shnll e
seL out im writing by the Minister and transmined 1o oin belone o
holds s firsd siiting

1. Before 8 Board of Concilintion initintes proceedings, in the
matbers with which it ts entrusted, cach member theresl other than
a Jadge or 8 Magistrate shall take an oath o conduce the
arsceedings with eguity and vmpartinlity and to the besi of that
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Ak LA
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Tritrrssl ghil Taltes® Zafar - Aisposln ghall
koniroisiha

Risors Dettornll & Termeni Taldrt 1040 tal-
W 354

Protmturs Ewropsia ghal Talbhet 2gher
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Judgments
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Judgments

Sarviwrun Mmraba

Lk B ke

Pairtijst Brm o Daralj

G, PRl AWLA GRF PLCL wm DR JEAN-PALA Deitali (I
SR, PRIM KVLA PULIS Al FRANDRA & DEGABAELE KEV peraki
SHATS RN S|, RERd LA CEERCMC) PALILA SIVE PELILINE wu FALTOMN PALH. ET oersis [N
=" ik fies L SRR LA CHED D FRLILA SIVE BRLILINE wa FALDOMN PALL ET
CivLi, PR i DEBCHD FALILA. BIVE PALILINE wa FALIOM PALA ET

CRALI, PRIR AWLA MASSALL BAARTTIME HOUDING [AD v L -BASTRIENT
AT DIOARILA

B ATy . i L, TR Al BT AN ET v ID-CHRETTL TAR-RECIST AL
FUBEBLINL

| CELUDRCANTY TR AT GRALI, PRI AaVLA CARLIENS WEaRIF THERESE SAvE MARTES ET wa
T TeTITIIE T
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- s SELTIETI NE

v

PRIM AWLA TAL-CDRTI CIVILI

ONOR. IMFHALLEF
IAN SPITERI BAILEY LLM. LL.D,

Hurm, HErbgha, 30 @' Awissue 2023

Rk, Nne. S652023 IS8

Go PLc {C=22334)
wE

Jean-Faul Barg 03T13EM

Hi-Gort,

Ral r-ilore &' Go Plc (C-X23M) pprezenial Bd-20 ' Awien
pETaET fedgh wan [ pprerstiel dok bemmak premess, i s

7. Tordas il 1 - i i TIfal fal-RAR
AT ¥ [ F'H'I.H'| Mgyl
P ownlurdiwe ko in” ks fa ominl = mil posonaiment, jow
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PRIM AWLA TAL-CDRTI CIVILI

ONOR. IMFHALLEF
IAN SPITERI BAILEY LLM. LL.D,

Hurm, HErbgha, 30 @' Awissue 2023

Rk, Nne. S652023 IS8

Go PLc {C=22334)
wE

Jean-Faul Barg 03T13EM

Hi-Gort,

Ral r-tikore &' Go Pl (C-X23M) pprezental §d-20 ' Awssw 2023, 0
pTaET fdgh wan [ pprematiel dok heemmek premess, i saieg

7. Torctns il -ndwial @ besrmenl A0k §7T)M8) elKAP 4556, Sgl
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Judgments

Rt id-gdokument] § kianu prezantas mar-rkon

Ikdursidrat

IS din @ azzom mressca mis-socjeta ricocrent al bermind tab-Artikiu (1)
tal-KAP 438 1al-Ligipet t5° Mana

Basis on which the
Court made its

decision Art. B(1) tal-KAP 488 tal-Ligijiet ta’ Malta

KuX persuna msamman B-ardhods 3 hsda' permez ta'nkors o W-
Qo

(8) lofvog kordrn min o Qeghed afegafameant kommeny /-
Asur ta” okt a” proprjefd indeNettwal, dgnel & dn it blax
Aopreviery kul ksor snmnenty i’ dnlf ta” propveld infelleétwad bhal
dak, jew U fpprofeixx, kg badi provvidonia u, fagn un aoiadl, bis
hsamw ghal Mas e’ penal ¥ psta’ jsv ghat divers! dady fan don

hemm provaut dwar dan shond S0 mil Mkompds jsahh kud tad
KSur aveget ta” dak it jew I taghmel dik ¥-thampla soggetia
ghal garanzy D jkunu inledy blax jdgwaw A Anghata kumpens M
delornty Ind-dnit.  Tista' wholt finfaregd pvosbizgony ideniokufons,
fahr idstess koandagongel, kontra kW infermediany ¥ ol 8-

Pagra 2 e b

R hre AN 8

Sovwizz) hegh Qeohav) igu ulal munm ferz/ hakk B dewn Runy Sksry
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Judgments

[TFTRLQA" l-wwwel talba u ordna [ Bnltimat, & termin tal-Ariy
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Corporate Personality

* Article 4 (4) of the Companies Act
* When does a company acquire legal personality?
* When does the legal personality of the company end?

* Is a company deemed to have a legal personality through the
process of dissolution?
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Separate Juridical Personality

* How is a company’s nationality and domicile determined?
* For what purpose does a company need the above?
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Lifting of the Corporate Veil

» Statutory or judicial inroads whereby the legal personality of a
commercial partnership is put aside or ignored

* Where the number of members in a company falls under 2
* In cases of fraudulent or wrongful trading
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Memorandum & Articles of Association

* Article 68 Companies Act
* The Memorandum of Association is the backbone of a company
* Gives the overall aspect of a company

* Article 69 lists 9 minimum clauses which are deemed to be “the
fundemantal provisions of the company’s consitution”
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MoA

Name & Nature of the Company Clause
Registered Office Clause

. Objects Clause

Share Capital Clause

Subscribers’ Clause

Management Clause

Representation Clause

Company Secretary Clause

© 0N U R WN R

. Duration Clause
10.(Limited Liability Clause)
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Name

 Cannot be used if Registrar deems it offensive or undesired

e Quite felixble
e Cannot be a name which is similar to others — will cause confusion

 Reserved names cannot be used

 The words trustee, fiduciary or nominee ar not to be used unless
duly authorised

* Private / Public Company must be included in the name
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Registered Office

* Must be in Malta - PO box is not valid

* Where documents of registered members, minutes of meetings,
accounts are kept etc

* Notification of judicial acts
* May be changed by a resoluti
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Objects

* The purpose for which the company is formed
« Cannot be a general such as ‘trade’

* Although included does not mean the company is restricted from
carrying out another business

* Must amend the MoA in order to carry out another business
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Share Capital

* Article 69(1)(f)

* Share capital may be in a foreign currency however the said
currency must be convertible and the rates of exchange are
established upon registration
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Subscribers Clause

* Original members of the company & details — even if a body
corporate

* The amount of shares each member has taken up
* All members must sign the MoA
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Management Clause

» Company acting through its directors
« Number, name, residence of directors must be stated

 Minimum number of directors for a public company is two whilst
the minimum number of directors for a private company
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Representation Clause

* Details of person entrusted with the representation of the company
e Judicial representation
» Contractual representation
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Company Secretary Clause

* Must be physical persons

* One or more may be appointed, if more than one is appointed they
shall be jointly and severally liable for their actions

« Name and residence of the first company secretary must be stated
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Duration of Company Clause

* In perpetuity or for a limited time?

* Duration must be clearly stated which duration may be extended
by an extraordinary resolution
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Limited Liability Clause

» Liability of members indicating the amount, whether unpaid or not
of the shares held by each member
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Articles of Association

 Shareholders can opt to;

1. Draw up the AoA catering for everything that is set out in the First
Schedule of the Companies Act

2. Alter some aspects that are set out in the First Schedule of the
Companies Act — preliminary clause needed

3. Allow for the First Schedule of the Companies Act to apply in its
entirety, hence not drawing up the AoA
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Articles of Association

* In those cases where the MoA and the AoA are delivered together,
they are to be signed by the shareholders

e Issue of shares and share capital

* Transfer and forfeiture of shares

* Rules & Procedures of General Meetings

* Rules of procedures of the Board of Directors
* Amendements to the MoA & AocA
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Companies Act — Chapter 386

PART 11 - GENERAL PROVISIONS

4. (1) A commercial partnership may be of the following Formation of
kinds: -.-ur'r'n|||._r|.;:!-|l
partnerships and
different kinds of
commereial

(a) a partnership en nom collectif, or
(h) a partnership en commandire or hmited partnership; or
(¢) acompany,

(2) A commercial partnership other than a company may be
formed for the exercise of one or more acts of trade.

(3) A company may be formed for any lawful purpose and shall
have the status of -

{a) a public company; or
(h) aprnivate company.

(4) A commercial partnership has a legal personality distinct
from that of i1ts member or members, and such legal personality
shall continue until the name of the commercial partnership is
struck off the register, whereupon the commercial partnership shall

cease to exist
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Limited & General Partners

* General partners are liable for losses of the partnership in an
unlimited way

* Limited partners are not liable for losses of the partnership beyond
the amount of their share in the partnership
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Commercial Partnerships

* Partnership En nom collectif — creditors can demand payment from
any partner

* Partnership En commandite or limited partnership — partners have
no limited liability (same as above) but this partnership includes
artners whos liability is limited. (minimum one partner — limited
iabilitﬁ partners of shareholders are liable only to the amount of
their share)

* Limited Liability — exposure and liability capped
» Certificate of registration = formally a trader

* Legal obligations are more strenuous in limited liability for crg
to be in a position to verify credit
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Trader & Acts of Trade

« Commercial partnership — Trader

 Trader means any person who, by profession excersises acts of trade in
his own name, and includes any commercial partnership

* Person — by profession — primary and constant occupation

* Partnership - ?

 Trader - actual exercise of this trade, need not be same line of trade.
e Trader — continuity

* Trader — purpose of trade is that of making profit

* Trader — “in his own name” assumes full responsibility of transaction —
minors, persons incapacitated etc may still be deemed traders whgg
represented
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Chapter 386

» - Duties of Directors - Article 136A of the Companies Act, Chapter
386 of the Laws of Malta

* - Company Secretary — Article 138 of the Companies Act, Chapter
386 of the Laws of Malta

* - Joint & several liability of directors for breach of duty — Article 147
of the Companies Act, Chapter 386 of the Laws of Malta

* - Public Company — Private Company — Single Member Company




Chapter 386

PART Y - LIMITED LIARILITY COMPANY

TITLE I - FORMATICN AND FUNCTIONING OF
COMPANIES

Chapter | - Formation af 8 company nnd matters incideninl
theretln

. Lomponica
iphy with thia

I'he methoranduem of every company slsall state

Ne CINEpEey 18 8 |'I|I!'|-|. COMmMpuIny or o prevale

the name and residence of each of the subscribers
{Hi[=ig={{LH
the name of the company;
afligg m Mol and e electronie mail
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of the comp

sharos of o fined usount. the pumber of
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Chapter 452 — Employment & Industrial
Relations Act

* Wages

* Termination of Employment

* Industrial Tribunal

* Administration of Employment
 Conditions of Employment




Award in Introduction to Business Law

EU Legislation

 European Convention on Human Rights — European Convention
Act — Chapter 319 of the Laws of Malta

* European Court of Human Rights

5 Chambers — President, Vice President, Registrar and Deputy
Registrar

* Grand Chamber — 17 Judges
» After all remedies have been exhausted
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Regulations v Directives

* Regulations unlike directives have binding legal force vis a vis all
Member States

* Directives are results which must be achieved by Member States
however each and every Member State is at liberty to decide how
to transpose the relative directive into national law
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