
II

(Information)

INFORMATION FROM EUROPEAN UNION INSTITUTIONSAND BODIES

COMMISSION

Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the
control of concentrations between undertakings

(2008/C 95/01)

CONTENTS

Page

A. INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

B. THE CONCEPT OF CONCENTRATION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

I. Mergers between previously independent undertakings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

II. Acquisition of control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

1. Concept of control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

1.1 Person or undertaking acquiring control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

1.2 Means of control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

1.3 Object of control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

1.4 Change of control on a lasting basis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

1.5 Interrelated transactions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

1.5.1 Relation between Article 3 and Article 5(2) second subparagraph . . . . . . . . . . . . . . . . . 12

1.5.2 Interdependent transactions under Article 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

1.5.3 Series of transactions in securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

1.5.4 Article 5(2) subparagraph 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

1.6 Internal restructuring . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

1.7 Concentrations involving State-owned undertakings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

2. Sole control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

16.4.2008 EN Official Journal of the European Union C 95/1



Page

3. Joint control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

3.1 Equality in voting rights or appointment to decision-making bodies . . . . . . . . . . . . . . . . . . . . . 18

3.2 Veto rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

3.3 Joint exercise of voting right . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

3.4 Other considerations related to joint control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

III. Changes in the quality of control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

1. Entry of controlling shareholders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

2. Reduction in the number of shareholders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

IV. Joint Ventures— the concept of full-functionality . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

1. Sufficient resources to operate independently on a market . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

2. Activities beyond one specific function for the parents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

3. Sale/purchase relations with the parents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

4. Operation on a lasting basis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

5. Changes in the activities of the joint venture . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

V. Exceptions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

VI. Abandonment of concentrations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

VII. Changes of transactions after a Commission authorisation decision . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

C. COMMUNITY DIMENSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

I. Thresholds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

II. Notion of undertaking concerned . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

1. General . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

2. Mergers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

3. Acquisition of control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

III. Relevant date for establishing jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

IV. Turnover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

1. The concept of turnover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

2. Ordinary activities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

3. ‘Net’ turnover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

3.1 Deduction of rebates and taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

3.2 The treatment of ‘internal’ turnover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

4. Turnover calculation and financial accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

4.1 The general rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

4.2 Adjustments after the date of the last audited accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38

C 95/2 EN Official Journal of the European Union 16.4.2008



Page

5. Attribution of turnover under Article 5(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

5.1 Identification of undertakings whose turnover is taken into account . . . . . . . . . . . . . . . . . . . . . 39

5.2 Allocation of turnover of the undertakings identified . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42

5.3 Allocation of turnover in case of investment funds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42

5.4 Allocation of turnover for State-owned undertakings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

V. Geographic allocation of turnover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

VI. Conversion of turnover into euro . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45

VII. Provisions for credit and other financial institutions and insurance undertakings . . . . . . . . . . . . . . . . . . . . 45

1. Scope of application . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45

2. Calculation of turnover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

2.1 Calculation of turnover of credit and financial institutions (other than financial holding
companies) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

2.1.1 General . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

2.1.2 Turnover of leasing companies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

2.2 Insurance undertakings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47

2.3 Financial holding companies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47

16.4.2008 EN Official Journal of the European Union C 95/3



A. INTRODUCTION

(1) The purpose of this Notice is to provide guidance as to jurisdictional issues under Council Regulation
(EC) No 139/2004, OJL 24, 29.1.2003, page1 (theMerger Regulation) (1). This formal guidanceshould
enable firms to establish more quickly, in advanceof any contact with the Commission, whether and to
what extent their operations may be covered by Community control of concentrations.

(2) This Notice replaces the Notice on the concept of concentration (2), the Notice on the concept of full-
function joint ventures(3), the Notice on the concept of undertakings concerned (4) and the Notice on
calculation of turnover (5).

(3) ThisNoticedealswith theconceptsof aconcentration and of a full-function joint venture, undertakings
concerned and the calculation of turnover as set out in Articles 1, 3 and 5 of the Merger Regulation.
Issues concerning referralsare dealt with in the Notice on referrals(6). The Commission's interpretation
of Articles1, 3 and 5 in thepresent Noticeiswithout prejudiceto theinterpretation which may begiven
by the Court of Justice or by the Court of First Instance of the European Communities.

(4) The guidance set out in this Notice reflects the Commission's experience in applying the recast Merger
Regulation and the former Merger Regulation since the latter entered into forceon 21 September 1990.
Thegeneral principlesgoverning the issuesdealt with in thisNoticehavenot been changed by theentry
into force of Regulation (EC) No 139/2004, but where changes have occurred, the Notice deals with
them explicitly. The principles contained in the Notice will be applied and further developed by the
Commission in individual cases.

(5) According to Article 1, the Merger Regulation only applies to operations that satisfy two conditions.
First, theremust beaconcentration of two or moreundertakingswithin themeaning of Article3 of the
Merger Regulation. Secondly, the turnover of theundertakingsconcerned, calculated in accordancewith
Article5, must satisfy thethresholdsset out in Article1 of theRegulation. Thenotion of aconcentration
(including theparticular requirementsfor joint ventures), asthefirst condition, isdealt with under Part B;
the identification of undertakings concerned and the calculation of their turnover as relevant for the
second condition are dealt with under Part C.

(6) TheCommission addressesthequestion of its jurisdiction over aconcentration in decisionsaccording to
Article 6 of the Merger Regulation (7).

B. THE CONCEPT OF CONCENTRATION

(7) According to Article 3(1) of the Merger Regulation, a concentration only covers operations where a
changeof control in theundertakingsconcerned occurson a lasting basis. Recital 20 in thepreamble to
the Merger Regulation further explains that the concept of concentration is intended to relate to
operationswhich bringabout alastingchangein thestructureof themarket. Becausethetest in Article3
is centred on the concept of control, the existenceof a concentration is to a great extent determined by
qualitative rather than quantitative criteria.
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(1) Where it is necessary in this Notice to distinguish between Regulation 139/2004 and Council Regulation (EEC)
No 4064/89 (OJL 395, 30.12.1989, corrected version in OJL 257, 21.9.1990, p. 13, Regulation last amended by
Regulation (EC) No 1310/97, OJL 180, 9.7.1997, p. 1, corrigendum in OJL 40, 13.2.1998, p. 17), the former will be
referred to as the ‘recast Merger Regulation’ whereas the latter will be referred to as the ‘former Merger Regulation’.
Articles without reference refer to the recast Merger Regulation.

(2) OJC 66, 2.3.1998, p. 5.
(3) OJC 66, 2.3.1998, p. 1.
(4) OJC 66, 2.3.1998, p. 14.
(5) OJC 66, 2.3.1998, p. 25.
(6) OJC 56, 5.3.2005, p. 2.
(7) Seealso opinion of AGKokott in CaseC-202/06 Cementbouw v Commission of 26 April 2007, paragraph 56 (not yet

reported).



(8) Article 3(1) of the Merger Regulation defines two categories of concentrations:

— those arising from a merger between previously independent undertakings (point (a));

— those arising from an acquisition of control (point (b)).

These are treated respectively in Sections I and II below.

I. MERGERSBETWEEN PREVIOUSLY INDEPENDENT UNDERTAKINGS

(9) A merger within the meaning of Article 3(1)(a) of the Merger Regulation occurs when two or more
independent undertakings amalgamate into a new undertaking and cease to exist as separate legal
entities. A merger may also occur when an undertaking is absorbed by another, the latter retaining its
legal identity while the former ceases to exist as a legal entity. (8)

(10) A merger within the meaning of Article 3(1)(a) may also occur where, in the absence of a legal merger,
thecombining of theactivitiesof previously independent undertakings results in thecreation of asingle
economic unit (9). This may arise in particular where two or more undertakings, while retaining their
individual legal personalities, establish contractually a common economic management (10) or the
structure of a dual listed company (11). If this leads to a de facto amalgamation of the undertakings
concerned into asingleeconomic unit, theoperation isconsidered to beamerger. A prerequisite for the
determination of such a defacto merger is the existence of a permanent, single economic management.
Other relevant factors may include internal profit and loss compensation or a revenue distribution as
between thevariousentitieswithin thegroup, and their joint liability or external risk sharing. The defacto
amalgamation may be solely based on contractual arrangements(12), but it can also be reinforced by
cross-shareholdings between the undertakings forming the economic unit.

II. ACQUISITION OF CONTROL

1. Concept of control

1.1. Person or undertaking acquiring control

(11) Article3 (1)(b) providesthat aconcentration occurs in thecaseof an acquisition of control. Such control
may be acquired by one undertaking acting alone or by several undertakings acting jointly.
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(8) See, for example, Case COMP/M. 1673 — Veba/VIAG of 13 June 2000; Case COMP/M.1806 — AstraZeneca/Novartis
of 26 July 2000; CaseCOMP/M.2208 —Chevron/Texaco of 26 January 2001; and Case IV/M.1383 — Exxon/Mobil of
29 September 1999. A merger in the meaning of Article 3(1)(a) isnot deemed to occur if a target company is merged
with a subsidiary of the acquiring company to the effect that the parent company acquires control of the target
undertaking under Article 3(1)(b), see Case COMP/M.2510 — Cendant/Galileo of 24 September 2001.

(9) In determining the previous independence of undertakings, the issue of control may be relevant as the merger might
otherwise only be an internal restructuring within the group. In this specific context, the assessment of control also
follows the general concept set out below and includes de jureas well as defacto control.

(10) This could apply for example in the case of a ‘Gleichordnungskonzern’ in German law, certain ‘Groupements d'Intérêt
Economique’ in French law, and the amalgamation of partnerships, as in Case IV/M.1016 — Price Waterhouse/
Coopers&Lybrand of 20 May 1998.

(11) Case IV/M.660 — RTZ/CRA of 7 December 1995; Case COMP/M.3071 — Carnival Corporation/P&O Princess II of
24 July 2002.

(12) SeeCase IV/M.1016 — Price Waterhouse/Coopers&Lybrand of 20 May 1998; Case COMP/M.2824 — Ernst & Young/
Andersen Germany of 27 August 2002.



Person controlling another undertaking

(12) Control may also beacquired by a person in circumstanceswhere that person already controls (whether
solely or jointly) at least one other undertaking or, alternatively, by a combination of persons (which
control another undertaking) and undertakings. The term ‘person’ in this context extends to public
bodies(13) and privateentities, aswell asnatural persons. Acquisitions of control by natural personsare
only considered to bring about a lasting change in the structure of the undertakingsconcerned if those
natural personscarry out further economic activitieson their own account or if they control at least one
other undertaking (14).

Acquirer of control

(13) Control is normally acquired by persons or undertakings which are the holders of the rights or are
entitled to rights conferring control under the contracts concerned (Article 3(3)(a)). However, there are
also situations where the formal holder of a controlling interest differs from the person or undertaking
having in fact the real power to exercise the rights resulting from this interest. Thismay be thecase, for
example, where an undertaking uses another person or undertaking for the acquisition of a controlling
interest and has the power to exercise the rightsconferring control through thisperson or undertaking,
i.e. the latter is formally theholder of therights, but actsonly asavehicle. In such asituation, control is
acquired by the undertaking which in reality is behind the operation and in fact enjoys the power to
control thetarget undertaking (Article3(3)(b)). TheCourt of First Instanceconcluded from thisprovision
that control held by commercial companies can be attributed to their exclusive shareholder, their
majority shareholdersor to thosejointly controlling thecompaniessincethesecompaniescomply in any
event with thedecisionsof thoseshareholders(15). A controlling shareholding which isheld by different
entities in a group is normally attributed to theundertaking exercising control over thedifferent formal
holders of the rights. In other cases, the evidence needed to establish this type of indirect control may
include, either separately or in combination and to be assessed on a case-by-case basis, factors such as
shareholdings, contractual relations, source of financing or family links(16).

Acquisition of control by investment funds

(14) Specific issuesmay arise in thecaseof acquisitionsof control by investment funds. TheCommission will
analysestructures involving investment fundson acase-by-casebasis, but somegeneral featuresof such
structures can be set out on the basis of the Commission's past experience.

(15) Investment funds are often set up in the legal form of limited partnerships, in which the investors
participate as limited partners and normally do not exercise control, either individually or collectively.
Theinvestment fundsusually acquirethesharesand votingrightswhich confer control over theportfolio
companies. Depending on the circumstances, control is normally exercised by the investment company
which has set up the fund as the fund itself is typically a mere investment vehicle; in more exceptional
circumstances, control may be exercised by the fund itself. The investment company usually exercises
control by means of the organisational structure, e.g. by controlling the general partner of fund
partnerships, or by contractual arrangements, such asadvisory agreements, or by acombination of both.
Thismay bethecaseeven if theinvestment company itself doesnot own thecompany actingasageneral
partner, but their sharesareheld by natural persons (who may be linked to the investment company) or
by a trust. Contractual arrangements with the investment company, in particular advisory agreements,
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(13) Including theStateitself, e.g. CaseIV/M.157—Air France/Sabena, of 5 October 1992 in relation to theBelgian State, or
other public bodies such as the Treuhandanstalt in Case IV/M.308 — Kali und Salz/MDK/Treuhand, of 14 December
1993. See, however, recital 22 of the Merger Regulation.

(14) Case IV/M.82 — Asko/Jakobs/Adia of 16 May 1991 including a private individual as undertaking concerned.; Case
COMP/M3762 — Apax/Travelex of 16 June 2005 in which a private individual acquiring joint control was not
considered an undertaking concerned.

(15) Judgment in Case T-282/02 Cementbouw v Commission, paragraph 72, [2006] ECR II-319.
(16) See Case M.754 — Anglo American Corporation/Lonrho of 23 April 1997.



will becomeeven more important if thegeneral partner doesnot haveany own resourcesand personnel
for themanagement of theportfolio companies, but only constitutesacompany structurewhoseactsare
performed by persons linked to the investment company. In these circumstances, the investment
company normally acquires indirect control within the meaning of Article 3(1)(b) and 3(3)(b) of the
Merger Regulation, and has the power to exercise the rights which are directly held by the investment
fund. (17)

1.2. Means of control

(16) Control is defined by Article 3(2) of the Merger Regulation as the possibility of exercising decisive
influenceon an undertaking. It is thereforenot necessary to show that thedecisiveinfluenceisor will be
actually exercised. However, thepossibility of exercising that influencemust beeffective. (18) Article3(2)
further provides that the possibility of exercising decisive influence on an undertaking can exist on the
basis of rights, contracts or any other means, either separately or in combination, and having regard to
theconsiderations of fact and law involved. A concentration thereforemay occur on a legal or a defacto
basis, may take the form of sole or joint control, and extend to the whole or parts of one or more
undertakings (cf. Article 3(1)(b)).

Control by theacquisition of sharesor assets

(17) Whether an operation givesriseto an acquisition of control thereforedependson anumber of legal and/
or factual elements. Themost common means for the acquisition of control is theacquisition of shares,
possibly combined with a shareholders' agreement in cases of joint control, or the acquisition of assets.

Control on a contractual basis

(18) Control can also beacquired on acontractual basis. In order to confer control, thecontract must lead to
a similar control of the management and the resources of the other undertaking as in the case of
acquisition of shares or assets. In addition to transferring control over the management and the
resources, such contractsmust becharacterised by avery long duration (ordinarily without a possibility
of early termination for the party granting the contractual rights). Only such contracts can result in a
structural change in the market. (19) Examples of such contracts are organisational contracts under
national company law (20) or other typesof contracts, e.g. in the form of agreements for the leaseof the
business, giving the acquirer control over the management and the resources despite the fact that
property rightsor sharesarenot transferred. In thisrespect, Article3(2)(a) specifiesthat control may also
be constituted by a right to use the assets of an undertaking. (21) Such contracts may also lead to a
situation of joint control if both the owner of the assets as well as the undertaking controlling the
management enjoy veto rights over strategic business decisions. (22)
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(17) This structure also has an effect on how the turnover is calculated in situations involving investment funds, see
paragraphs 189ff.

(18) Judgment in Case T-282/02 Cementbouw v Commission, paragraph 58, [2006] ECR II-319
(19) In Case COMP/M.3858 — Lehman Brothers/SCG/Starwood/Le Meridien of 20 July 2005 the management agreements

had a duration of 10-15 years; in Case COMP/M.2632 — Deutsche Bahn/ECT International/United Depots/JV of
11 February 2002 the contract had a duration of 8 years.

(20) Examples of such specific contracts under national company law are the ‘Beherrschungsvertrag’ in German law or the
‘Contrato desubordinação’ in Portuguese law; such contracts do not exist in all Member States.

(21) SeeCaseCOMP/M.2060—Bosch/Rexroth of 12 January 2001 concerning acontrol contract (Beherrschungsvertrag) in
combination with a business lease; Case COMP/M.3136 — GE/Agfa NDT of 5 December 2003 concerning a specific
contract to transfer control over entrepreneurial resources, management and risks; Case COMP/M.2632 — Deutsche
Bahn/ECT International/United Depots/JV of 11 February 2002 concerning a business lease.

(22) Case COMP/M.3858 — Lehman Brothers/SCG/Starwood/Le Meridien of 20 July 2005; see also case IV/M.126 —
Accor/Wagon-Lits of 28 April 1992 in the context of Article 5(4)(b) of the Merger Regulation.



Control by other means

(19) In linewith theseconsiderations, franchisingagreementsassuch do not normally confer control over the
franchisee's business on the franchisor. The franchisee usually exploits the entrepreneurial resources on
itsown account even if essential partsof theassetsmay belong to thefranchisor (23). Furthermore, purely
financial agreements, such as sale-and-lease-back transactions with arrangements for a buyback of the
assets at the end of the term, do not normally constitutea concentration as they do not changecontrol
over the management and the resources.

(20) Furthermore, control can also be established by any other means. Purely economic relationships may
play a decisive role for the acquisition of control. In exceptional circumstances, a situation of economic
dependencemay lead to control on a defactobasiswhere, for example, very important long-term supply
agreements or credits provided by suppliers or customers, coupled with structural links, confer decisive
influence(24). In such a situation, the Commission will carefully analyse whether such economic links,
combined with other links, are sufficient to lead to a change of control on a lasting basis(25).

(21) There may be an acquisition of control even if it is not the declared intention of the parties or if the
acquirer isonly passiveand theacquisition of control is triggered by action of third parties. Examplesare
situationswherethechangeof control resultsfrom theinheritanceof ashareholder or wheretheexit of a
shareholder triggers a change of control, in particular a change from joint to sole control (26). Arti-
cle 3(1)(b) covers such scenarios in specifying that control may also be acquired ‘by any other means’.

Control and national company law

(22) National legislation within a Member State may provide specific rules on the structure of bodies
representing the organization of decision-making within an undertaking. While such legislation may
confer somepower of control upon personsother than theshareholders, in particular on representatives
of employees, the concept of control under the Merger Regulation is not related to such a means of
influenceas theMerger Regulation focuseson decisive influenceenjoyed on thebasisof rights, assetsor
contracts or equivalent de facto means. Restrictions in the articles of association or in general law
concerning the persons eligible to sit on the board, such as a provisions requiring the appointment of
independent members or excluding persons holding office or employment in the parent companies, do
not exclude theexistenceof control as long as theshareholders decide the composition of the decision-
making bodies(27). Similarly, despite provisions of national law foreseeing that decisions of a company
must be taken by its company organs in its interests, those persons holding the voting rights have the
power to adopt those decisions and therefore have the possibility to exercise decisive influence on the
company (28).
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(23) Case M.940 — UBS/Mister Minit, in the context of Article 5(4)(b) of the Merger Regulation. For the treatment of
franchising relationships in the competitive assessment, see Case COMP/M.4220 — Food Service Project/Tele Pizza of
6 June 2006. The situation in Case IV/M.126 — Accor/Wagon-Lits of 28 April 1992 has to be distinguished from
franchising agreements. In this case, again in the context of Article 5(4)(b), the hotel company had a right to manage
also hotels in which it only owned a minority stake as it had entered into long-term hotel management agreements
giving it decisive influence over the day-to-day operations of these hotels, including decisions on budgetary matters.

(24) See Case IV/M.794 — Coca-Cola/Amalgamated Beverages GB of 22 January 1997; Case IV/ECSC.1031 — US/Sollac/
Bamesa of 28 July 1993; Case IV/M.625 — Nordic Capital/Transpool of 23 August 1995; for the criteriasee also Case
IV/M.697 — Lockheed Martin Corporation/Loral Corporation, of 27 March 1996.

(25) See Case IV/M.258 — CCIE/GTE, of 25 September 1992 where the Commission did not find control due to the
temporary nature of the commercial agreements involved.

(26) See Case COMP/M.3330 — RTL/M6 of 12 March 2004; Case COMP/M.452 — Avesta (II) of 9 June 1994.
(27) Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 70, 73, 74 [2006] ECR II-319.
(28) Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 79 [2006] ECR II-319.



Control in other areasof legislation

(23) Theconcept of control under theMerger Regulation may bedifferent from that applied in specific areas
of Community and national legislation concerning, for example, prudential rules, taxation, air transport
or the media. The interpretation of ‘control’ in other areas is therefore not necessarily decisive for the
concept of control under the Merger Regulation

1.3. Object of control

(24) The Merger Regulation provides in Article 3(1)(b), (2) that the object of control can be one or more, or
also partsof, undertakingswhich constitute legal entities, or theassets of such entities, or only someof
theseassets. Theacquisition of control over assetscan only beconsidered aconcentration if thoseassets
constitute the whole or a part of an undertaking, i.e. a business with a market presence, to which a
market turnover can beclearly attributed (29). Thetransfer of theclient baseof abusinesscan fulfil these
criteria if this is sufficient to transfer a business with a market turnover (30). A transaction confined to
intangible assets such as brands, patents or copyrights may also be considered to be a concentration if
thoseassetsconstituteabusinesswith amarket turnover. In any case, the transfer of licences for brands,
patentsor copyrights, without additional assets, can only fulfil thesecriteria if thelicencesareexclusiveat
least in a certain territory and the transfer of such licences will transfer the turnover-generating
activity (31). For non-exclusive licences it can be excluded that they may constitute on their own a
business to which a market turnover is attached.

(25) Specific issuesarisein caseswherean undertaking outsourcesin-houseactivities, such astheprovision of
services or the manufacturing of products, to a service provider. Typical cases are the outsourcing of IT
services to specialised IT companies. Outsourcing contracts can take several forms; their common
characteristic is that the outsourcing service supplier shall provide those services to the customer which
the latter has performed in-house before. Cases of simple outsourcing do not involve any transfer of
assets or employees to the outsourcing service suppliers, but it is usually the case that any assets or
employees are retained by the customer. Such an outsourcing contract is akin to a normal service
contract and even if theoutsourcing servicesupplier acquiresaright to direct thoseassetsand employees
of thecustomer, no concentration arisesif theassetsand employeeswill beused exclusively to servicethe
customer.

(26) The situation may be different if the outsourcing service supplier, in addition to taking over a certain
activity which waspreviously provided internally, is transferred theassociated assetsand/or personnel. A
concentration only arises in these circumstances if the assets constitute the whole or part of an
undertaking, i.e. abusinesswith accessto themarket. Thisrequiresthat theassetspreviously dedicated to
in-houseactivitiesof theseller will enabletheoutsourcingservicesupplier to provideservicesnot only to
theoutsourcing customer but also to third parties, either immediately or within a short period after the
transfer. This will be the case if the transfer relates to an internal business unit or a subsidiary already
engaged in the provision of services to third parties. If third parties are not yet supplied, the assets
transferred in thecaseof manufacturing should contain production facilities, theproduct know-how (it is
sufficient if theassetstransferred allow thebuild-up of such capabilities in thenear future) and, if thereis
no existing market access, themeans for thepurchaser to develop amarket accesswithin a short period

16.4.2008 EN Official Journal of the European Union C 95/9

(29) See, e.g., Case COMP/M. 3867 — Vattenfall/Elsam and E2 Assets of 22 December 2005.
(30) Case COMP/M.2857 — ECS/IEH of 23 December 2002.
(31) In addition, thegranting of licencesand thetransfer of patent licenceswill only constituteaconcentration if this isdone

on a lasting basis. In this respect, similar considerations asset out above in paragraph 18 for the acquisition of control
by (long-term) agreements apply.



of time (e.g. including existing contracts or brands) (32). As regards the provision of services, the assets
transferred should include the required know-how (e.g. the relevant personnel and intellectual property)
and those facilities which allow market access (such as, e.g., marketing facilities) (33). The assets
transferred thereforehaveto includeat least thosecoreelementsthat would allow an acquirer to build up
amarket presencein atime-framesimilar to thestart-up period for joint venturesasset out below under
paragraphs97, 100. As in the caseof joint ventures, theCommission will takeaccount of substantiated
business plans and general market features for assessing this.

(27) If theassets transferred do not allow thepurchaser to at least develop a market presence, it is likely that
they will be used only for providing services to the outsourcing customer. In such circumstances, the
transaction will not result in a lasting change in the market structure and the outsourcing contract is
again similar to a service contract. The transaction will not constitute a concentration. The specific
requirements under which a joint venture for the provision of outsourcing services is qualified as a
concentration are assessed in the present Notice in the section on full-function joint ventures.

1.4. Change of control on a lasting basis

(28) Article3(1) of theMerger Regulation definestheconcept of aconcentration in such amanner asto cover
operationsonly if they bring about a lasting changein thecontrol of theundertakingsconcerned and, as
recital 20 adds, in the structure of the market. The Merger Regulation therefore does not deal with
transactions resulting only in a temporary change of control. However, a changeof control on a lasting
basis is not excluded by the fact that the underlying agreements are entered into for a definite period of
time, provided those agreements are renewable. A concentration may arise even in cases in which
agreements envisage a definite end-date, if the period envisaged is sufficiently long to lead to a lasting
change in the control of the undertakings concerned (34).

(29) Thequestion whether an operation results in a lasting change in themarket structure isalso relevant for
theassessment of several operationsoccurring in succession, wherethefirst transaction isonly transitory
in nature. Several scenarios can be distinguished in this respect.

(30) In one scenario, several undertakings come together solely for the purpose of acquiring another
company on the basis of an agreement to divide up the acquired assets according to a pre-existing plan
immediately upon completion of thetransaction. In such circumstances, in afirst step, theacquisition of
the entire target company is carried out by one or several undertakings. In a second step, the acquired
assetsaredivided among several undertakings. Thequestion is then whether thefirst transaction is to be
considered as a separate concentration, involving an acquisition of sole control (in the case of a single
purchaser) or of joint control (in thecaseof ajoint purchase) of theentiretarget undertaking, or whether
only the acquisitions in the second step constitute concentrations, whereby each of the acquiring
undertakings acquires its relevant part of the target undertaking.
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(32) See Case COMP/M.1841 — Celestica/IBM of 25 February 2000; Case COMP/M.1849 — Solectron/Ericsson of
29 February 2000; CaseCOMP/M.2479— Flextronics/Alcatel — of 29 June2001; CaseCOMP/M.2629 — Flextronics/
Xerox of 12 November 2001.

(33) See, in the context of joint ventures, Case IV/M.560 — EDS/Lufthansa of 11 May 1995; Case COMP/M.2478 — IBM
Italia/Business Solutions/JV of 29 June 2001.

(34) See, in casesof joint ventures, CaseCOMP/M.2903 —DaimlerChrysler/DeutscheTelekom/JVof 30 April 2003 wherea
period of 12 yearswas considered sufficient; CaseCOMP/M.2632 — DeutscheBahn/ECT International/United Depots/
JV of 11 February 2002 with a contract duration of 8 years. In Case COMP/M.3858 Lehman Brothers/Starwood/Le
Meridien of 20 July 2005, theCommission considered aminimum period of 10-15 yearssufficient, but not aperiod of
threeyears. Theacquisition of control by theacquisition of sharesor assets isnot normally confined to adefiniteperiod
of time and is therefore assumed to lead to a change of control on a lasting basis. Only in the scenarios set out in
paragraphs 29 ff., will an acquisition of control by sharesor assetsbeexceptionally considered to betransitory in nature
and thus not to lead to a lasting change in the control of the undertakings concerned.



(31) The Commission considers that the first transaction does not constitute a concentration, and examines
theacquisitionsof control by theultimateacquirers, provided anumber of conditionsaremet: First, the
subsequent break-up must be agreed between the different purchasers in a legally binding way. Second,
theremust not beany uncertainty that thesecond step, thedivision of theacquired assets, will takeplace
within a short time period after the first acquisition. The Commission considers that normally the
maximum time-frame for the division of the assets should be one year (35).

(32) If both conditions are met, the first acquisition does not result in a structural change on a lasting basis.
Thereisno effectiveconcentration of economic power between theacquirer(s) and thetarget company as
a whole since the acquired assets are not held in an undivided way on a lasting basis, but only for the
time necessary to carry out the immediate split-up of the acquired assets. In those circumstances, only
the acquisitions of the different parts of the undertaking in the second step will constitute
concentrations, whereby each of these acquisitions by different purchasers will constitute a separate
concentration. This is irrespective of whether the first acquisition is carried out by only one
undertaking (36) or jointly by the undertakings which are also involved in the second step. (37) In any
case, it must be noted that the scope of a clearance decision will only allow for a takeover of the entire
target if the break-up can proceed within a short time-frame afterwards and the different parts of the
target undertaking are directly sold on to the respective ultimate buyer.

(33) However, if these conditions are not fulfilled, in particular if it is not certain that the second step will
proceed within a short time-frame after the first acquisition, the Commission will consider the first
transaction asaseparateconcentration, involving theentiretarget undertaking. This, e.g., isthecaseif the
first transaction may also proceed independently of the second transaction (38) or if a longer transitory
period is needed to divide up the target undertaking (39).

(34) A second scenario is an operation leading to joint control for a starting-up period but, according to
legally bindingagreements, thisjoint control will beconverted to solecontrol by oneof theshareholders.
Asthejoint control situation may not constitutealasting changeof control, thewholeoperation may be
considered to bean acquisition of solecontrol. In thepast, theCommission accepted that such astart-up
period could last up to three years(40). Such a period seems to be too long to exclude that the joint
control scenario has an impact on the structure of the market. The period therefore should, in general,
not exceed one year and the joint control period should be only transitory in nature(41). Only such a
relatively short period will makeit unlikely that thejoint control period will haveadistinct impact on the
market structureand can thereforebeconsidered asnot leading to achangein control on a lasting basis.

(35) In a third scenario, an undertaking is ‘parked’ with an interim buyer, often a bank, on the basis of an
agreement on thefutureonward saleof thebusiness to an ultimateacquirer. Theinterim buyer generally
acquires shares ‘on behalf’ of the ultimate acquirer, which often bears the major part of the economic
risks and may also be granted specific rights. In such circumstances, the first transaction is only
undertaken to facilitate the second transaction and the first buyer is directly linked to the ultimate
acquirer. Contrary to thesituation described in the first scenario in paragraphs30-33, no other ultimate
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(35) See, e.g., Cases COMP/M. Case No COMP/M.3779 — Pernod Ricard/Allied Domecq of 24 June 2005 and COMP/
M.3813 — Fortune Brands/Allied Domecq of 10 June 2005, where the split-up of the assets was foreseen to become
effective within 6 months after the acquisition.

(36) For a first acquisition by only one undertaking see Case COMP/M.3779 — Pernod Ricard/Allied Domecq of 24 June
2005 and CaseCOMP/M.3813— FortuneBrands/Allied Domecq/Pernod Ricard of 10 June2005; CaseCOMP/M.2060
— Bosch/Rexroth of 12 January 2001.

(37) For a joint acquisition see Case COMP/M.1630 — Air Liquide/BOC of 18 January 2000; Case COMP/M.1922 —
Siemens/Bosch/Atecs of 11 August 2000; Case COMP/M.2059 — Siemens/Dematic/VDO Sachs of 29 August 2000.

(38) See Case COMP/M.2498 — UPM-Kymmene/Haindl of 21 November 2001 and Case COMP/M.2499 — Norske Skog/
Parenco/Walsum of 21 November 2001.

(39) Case COMP/M.3372 — Carlsberg/Holsten of 16 March 2004.
(40) Case IV/M.425 — British Telecom/Santander of 28 March 1994.
(41) See Case M.2389 — Shell/DEA of 20 December 2001 where the ultimate acquirer of sole control had a strong

influence in the operational management during the joint control period; Case M.2854 — RAG/Degussa of
18 November 2002 where the transitional period was designed to facilitate internal post-merger restructuring.



acquirer is involved, the target business remainsunchanged, and thesequenceof transactions is initiated
alone by the sole ultimate acquirer. From the date of the adoption of this Notice, the Commission will
examine the acquisition of control by the ultimate acquirer, as provided for in the agreements entered
into by the parties. The Commission will consider the transaction by which the interim buyer acquires
control in such circumstancesasthefirst step of asingleconcentration comprising thelastingacquisition
of control by the ultimate buyer.

1.5. Interrelated transactions

1.5.1. Rel at i on bet ween Ar t i cl e 3 and Ar t i cl e 5(2) second subpar agr aph

(36) Several transactions can be treated as a single concentration under the Merger Regulation either
according to thegeneral ruleof Article3— asthetransactionsareinterdependent— or according to the
specific provision of Article 5(2) second subparagraph.

(37) Article 5(2) second subparagraph governs a different question from that referred to by Article 3 of the
Merger Regulation. Article3 defines theexistenceof a ‘concentration’ in general and material terms, but
does not directly determine the question of the Commission's competence in respect of concentrations.
Article5 intends to specify thescopeof theMerger Regulation, in particular by defining the turnover to
be taken into account for the purpose of determining whether a concentration has Community
dimension, and Article5(2) second subparagraph allowstheCommission in this respect to consider two
or more concentrative transactions to constitute a single concentration for the purposes of calculating
the turnover of the undertakings concerned. The assessment whether, in application of Article 3, a
number of transactions give rise to a single concentration or whether those transactions must be
regarded as giving rise to a number of concentrations, is thereby logically precedent to the question
addressed in Article 5(2) second subparagraph (42).

1.5.2. I n t er dependent t r ansact i ons under A r t i cl e 3

(38) The general and teleological definition of a concentration set out in Article 3(1) — the result being
control of oneor moreundertakings— impliesthat it makesno differencewhether control wasacquired
by one or several legal transactions, provided that theend result constitutesa single concentration. Two
or moretransactionsconstituteasingleconcentration for thepurposesof Article3 if they areunitary in
nature. It should therefore be determined whether the result leads to conferring one or more
undertakings direct or indirect economic control over the activities of one or more other undertakings.
For the assessment, the economic reality underlying the transactions is to be identified and thus the
economic aim pursued by the parties. In other words, in order to determine the unitary nature of the
transactions in question, it is necessary, in each individual case, to ascertain whether those transactions
are interdependent, in such a way that one transaction would not have been carried out without the
other (43).

(39) Recital 20 to the Merger Regulation explains in this respect that it is appropriate to treat as a single
concentration transactions that are closely connected in that they are linked by condition. The
requirement that the transactions are interdependent as set out by the Court of First Instance in the
Cementbouw judgment (44) thereby corresponds to the explanation set out in recital 20 that the
transactions are linked by condition.

(40) This general approach reflects, on the one hand, that under the Merger Regulation transactions which
stand or fall together according to the economic objectives pursued by the parties should also be
analysed in one procedure. In these circumstances, the changeof the market structure is brought about
by these transactions together. On theother hand, if different transactionsarenot interdependent and if
the parties would proceed with one of the transactions if the other ones would not succeed, it seems
appropriate to assess these transactions individually under the Merger Regulation.
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(42) Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 113-119 [2006] ECR II-319.
(43) Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 104-109 [2006] ECR II-319.
(44) Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 106-109 [2006] ECR II-319.



(41) However, several transactions, even if linked by condition upon each other, can only betreated asasingle
concentration, if control is acquired ultimately by the same undertaking(s). Only in these circumstances
two or more transactions can be considered to be unitary in nature and therefore to constitutea single
concentration for the purposes of Article 3 (45). This excludes de-mergers of joint ventures by which
different parts of an undertaking are split between its former parent companies. The Commission will
consider those transactions as separate concentrations(46). The same applies to transactions where two
(or more) companies exchange assets in transactions involving de-mergers of joint ventures or assets
swaps. Although thepartieswill normally consider thosetransactionsas interdependent, thepurposeof
the Merger Regulation requires a separate assessment of the results of each of the transactions: Several
undertakingsacquirecontrol of different assets; aseparatecombination of resources takesplace for each
of the acquiring undertakings; and the impact on the market of each of those acquisitions of control
needs to be analysed separately under the Merger Regulation.

(42) Theacquisition of different degreesof control (for examplejoint control of onebusinessand solecontrol
of another business) raises specific questions. An operation involving the acquisition of joint control of
one part of an undertaking and sole control of another part is in principle regarded as two separate
concentrationsunder theMerger Regulation (47). Thosetransactionsconstituteonly oneconcentration if
they are interdependent and if the undertaking acquiring sole control is also acquiring joint control. In
any case, such a scenario is considered to constitute one concentration where a corporate entity is
acquired to which both thesolely controlled and thejointly controlled undertaking belong. On thebasis
of the interpretation in recital 20, the situation where the same undertaking acquires sole and joint
control of other undertakingsbased on interdependent agreements isnot to be treated differently. These
transactions, if they are interdependent, therefore constitute a single concentration.

Requirement of conditionality of transactions

(43) Therequired conditionality impliesthat noneof thetransactionswould takeplacewithout theothersand
they therefore constitute a single operation (48). Such conditionality is normally demonstrated if the
transactions are linked de jure, i.e. the agreements themselves are linked by mutual conditionality. If de
factoconditionality can besatisfactorily demonstrated, it may also sufficefor treating thetransactionsasa
single concentration. This requires an economic assessment of whether each of the transactions
necessarily depends on the conclusion of the others(49). Further indications of the interdependence of
several transactions may be the statements of the parties themselves or the simultaneous conclusion of
the relevant agreements. A conclusion of de facto interconditionality of several transactions will be
difficult to reach in theabsenceof their simultaneity. A pronounced lack of simultaneity of legally inter-
conditional transactions may likewise put into doubt their true interdependence.

(44) The principle that several transactions can be treated as a single concentration under the mentioned
conditionsonly applies if the result is that control of oneor moreundertakings isacquired by thesame
person(s) or undertaking(s). First, thismay be thecase if a singlebusiness or undertaking isacquired via
several legal transactions. Second, also theacquisition of control of several undertakings— which could
constitute concentrations in themselves — can be linked in such a way that it constitutes a single
concentration. However, it isnot possibleunder theMerger Regulation to link different legal transactions
which only partly concern the acquisition of control of undertakings, but partly also the acquisition of
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(45) This also covers situations where an undertaking sells a business to a purchaser and then acquirers the seller including
the business sold, see Case COMP/M.4521 — LGI/Telenet of 26 February 2007.

(46) Seeparallel casesCOMP/M.3293 —Shell/BEB and COMP/M.3294 — ExxonMobil/BEB of 20 November 2003; caseIV/
M.197 — Solvay/Laporte of 30 April 1992.

(47) See Case IV/M.409 ABB/Renault Automation of 9 March 1994.
(48) Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 127 et seq. [2006] ECR II-319.
(49) Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 131 et seq. [2006] ECR II-319. SeeCase COMP/

M.4521 — LGI/Telenet of 26 February 2007, where the interdependence was based on the fact that two transactions
were decided and carried out simultaneously and that, according to the economic aims of the parties, each of the
transactions would not have been carried out without the other.



other assets, such asnon-controlling minority stakesin other companies. It would not bein linewith the
general framework and the purpose of the Merger Regulation if different transactions, linked by
conditionality, wereassessed asawholeunder theMerger Regulations if only someof thesetransactions
lead to a change in control of a given target.

Acquisition of a singlebusiness

(45) A single concentration may therefore exist if the same purchaser(s) acquire control of a single business,
i.e. a single economic entity, via several legal transactions if those are inter-conditional. This is the case
irrespective of whether the business is acquired in a corporate structure, consisting of one or several
companies, or whether various assets are acquired which form a single business, i.e. a single economic
entity managed for a common commercial purpose to which all the assets contribute. Such a business
may comprise majority and minority stakes in companies as well as tangible and intangible assets. If
several legal transactions which are interdependent are required to transfer such a business, these
transactions constitute one concentration (50).

Parallel and serial acquisitions of control

(46) For the treatment of several acquisitions of control as a single concentration, several scenarios have
arisen in theCommission'spast decisional practice. Onesuch scenario isaparallel acquisition of control,
i.e. undertaking A acquirescontrol of undertaking Band C in parallel from separatesellerson condition
that A is not obliged to buy either and neither seller is obliged to sell, unless both transactions
proceed (51). Another scenario is a serial acquisition of control, i.e. undertaking A acquires control of
undertaking Bconditional on B'sprior or simultaneousacquisition of undertakingC, asillustrated by the
Kingfisher case(52).

Serial acquisition of sole/joint control

(47) In the same way as the Kingfisher scenario, the Commission approaches cases where, in a serial
transaction, an undertaking agrees to acquire first sole control of a target undertaking, with a view to
directly selling on parts of the acquired stake in the target to another undertaking, finally resulting in
joint control of both acquirersover thetarget company. If both acquisitionsareinter-conditional, thetwo
transactionsconstituteasingleconcentration and only theacquisition of joint control, as the final result
of the transactions, will be considered by the Commission (53).

1.5.3. Ser i es of t r ansact i ons i n secur i t i es

(48) Recital 20 of the Merger Regulation further explains that a single concentration will also arise in cases
where control over one undertaking is acquired by a series of transactions in securities from one or
several sellerstaking placewithin areasonably short period of time. Theconcentration in thesescenarios
is not limited to the acquisition of the ‘one and decisive’ share, but will cover all the acquisitions of
securities which take place in the reasonably short period of time.
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(50) See Case IV/M.470 — Gencor/Shell of 29 August 1994; COMP/M.3410 — Total/Gaz de France of 8 October 2004;
CaseIV/M.957— L'Oreal/Procasa/Cosmetique Iberica/Albesaof 19 September 1997; CaseIV/M.861 — Textron/Kautex
of 18 December 1996 whereall theassetswerealso used in thesameproduct market. Thesameconsiderations apply if
ajoint ventureiscreated by several companies, forming asinglebusiness, seeCaseM.4048 —SonaeIndustria/Tarkett of
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1.5.4. A r t i cl e 5(2) subpar agr aph 2

(49) Article5(2) subparagraph 2 providesaspecific rulewhich allowstheCommission to consider successive
transactionsoccurring in afixed period of timeasingleconcentration for thepurposesof calculating the
turnover of theundertakingsconcerned. Thepurposeof thisprovision isto ensurethat thesamepersons
do not break a transaction down into series of sales of assets over a period of time, with the aim of
avoiding the competence conferred on the Commission by the Merger Regulation (54).

(50) If two or more transactions (each of them bringing about an acquisition of control) take place within a
two-year period between the same persons or undertakings, they shall be qualified as a single
concentration (55), irrespective of whether or not those transactions relate to parts of the same business
or concern the same sector. This does not apply where the same persons or undertakingsare joined by
other persons or undertakings for only some of the transactions involved. It is sufficient if the
transactions, although not carried out between thesamecompanies, arecarried out between companies
belonging to thesamerespectivegroups. Theprovision also appliesto two or moretransactionsbetween
the same persons or undertakings if they are carried out simultaneously. Whenever they lead to
acquisitions of control by the same undertaking, such simultaneous transactions between the same
parties form a single concentration even if they are not conditional upon each other (56). However,
Article 5(2) subparagraph 2 would not appear to apply to different transactions at least one of which
involves an undertaking concerned which is distinct from the common seller(s) and buyer(s). In
situations involving two transactionswhereone transaction results in solecontrol and theother in joint
control, Article 5(2) subparagraph 2 therefore does not apply unless the other jointly controlling par-
ent(s) in the latter transaction are the seller(s) of the solely controlling stake in the former transaction.

1.6. Internal restructuring

(51) A concentration within the meaning of the Merger Regulation is limited to changes in control. An
internal restructuringwithin agroup of companiesdoesnot constituteaconcentration. Thisapplies, e.g.,
to increasesin shareholdingsnot accompanied by changesof control or to restructuring operationssuch
asamerger of adual listed company into asinglelegal entity or amerger of subsidiaries. A concentration
could only arise if the operation leads to a change in the quality of control of one undertaking and
therefore is no longer purely internal.

1.7. Concentrations involving State-owned undertakings

(52) An exceptional situation exists where both the acquiring and acquired undertakings are companies
owned by the same State (or by the same public body or municipality). In this case, whether the
operation is to be regarded as an internal restructuring depends in turn on the question whether both
undertakingswereformerly part of thesameeconomic unit. Wheretheundertakingswereformerly part
of different economic units having an independent power of decision, the operation will be deemed to
constitutea concentration and not an internal restructuring (57). However, where thedifferent economic
units will continue to have an independent power of decision also after the operation, the operation is
only to be regarded as an internal restructuring, even if the shares of the undertakings, constituting
different economic units, should be held by a single entity, such as a pure holding company (58).
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(53) However, theprerogativesexercised by aStateactingasapublic authority rather than asashareholder, in
so far as they are limited to the protection of the public interest, do not constitute control within the
meaning of theMerger Regulation to theextent that they haveneither theaim nor theeffect of enabling
the State to exercise a decisive influence over the activity of the undertaking (59).

2. Sole control

(54) Solecontrol isacquired if oneundertaking alonecan exercisedecisive influenceon an undertaking. Two
general situations in which an undertaking has sole control can be distinguished. First, the solely
controlling undertaking enjoys the power to determine the strategic commercial decisions of the other
undertaking. This power is typically achieved by the acquisition of a majority of voting rights in a
company. Second, a situation also conferring sole control exists where only one shareholder is able to
veto strategic decisions in an undertaking, but thisshareholder doesnot havethe power, on hisown, to
impose such decisions (the so-called negative sole control). In these circumstances, a single shareholder
possesses thesame level of influenceas that usually enjoyed by an individual shareholder which jointly-
controls a company, i.e. the power to block the adoption of strategic decisions. In contrast to the
situation in a jointly controlled company, there are no other shareholders enjoying the same level of
influenceand theshareholder enjoying negativesolecontrol doesnot necessarily haveto cooperatewith
specific other shareholders in determining the strategic behaviour of the controlled undertaking. Since
thisshareholder can produceadeadlock situation, theshareholder acquiresdecisive influencewithin the
meaning of Article 3(2) and therefore control within the meaning of the Merger Regulation (60).

(55) Sole control can be acquired on a dejureand/or defacto basis.

Dejuresolecontrol

(56) Solecontrol isnormally acquired on a legal basiswherean undertakingacquiresamajority of thevoting
rightsof a company. In theabsenceof other elements, an acquisition which doesnot includea majority
of the voting rights doesnot normally confer control even if it involves the acquisition of a majority of
the share capital. Where the company statutes require a supermajority for strategic decisions, the
acquisition of a simple majority of the voting rights may not confer the power to determine strategic
decisions, but may besufficient to confer ablocking right on theacquirer and thereforenegativecontrol.

(57) Even in the case of a minority shareholding, sole control may occur on a legal basis in situations where
specific rightsare attached to thisshareholding. Thesemay bepreferential shares to which special rights
are attached enabling the minority shareholder to determine the strategic commercial behaviour of the
target company, such as the power to appoint more than half of the members of the supervisory board
or the administrative board. Sole control can also be exercised by a minority shareholder who has the
right to manage the activities of the company and to determine its business policy on the basis of the
organisational structure(e.g. asageneral partner in a limited partnership which often doesnot even have
a shareholding).

(58) A typical situation of negativesole control occurswhereone shareholder holds 50 %in an undertaking
whilst the remaining 50 %isheld by several other shareholders (assuming thisdoes not lead to positive
solecontrol on adefactobasis), or wherethereisasupermajority required for strategicdecisionswhich in
fact confersaveto right upon only oneshareholder, irrespectiveof whether it isamajority or aminority
shareholder (61).
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Defacto solecontrol

(59) A minority shareholder may also bedeemed to havesolecontrol on a defacto basis. This is in particular
thecasewhere theshareholder ishighly likely to achievea majority at theshareholders' meetings, given
the level of its shareholding and the evidence resulting from the presence of shareholders in the
shareholders' meetingsin previousyears(62). Based on thepast votingpattern, theCommission will carry
out aprospectiveanalysisand takeinto account foreseeablechangesof theshareholders' presencewhich
might arise in future following the operation (63). The Commission will further analyse the position of
other shareholders and assess their role. Criteria for such an assessment are in particular whether the
remaining sharesare widely dispersed, whether other important shareholders havestructural, economic
or family links with the large minority shareholder or whether other shareholders have a strategic or a
purely financial interest in the target company; thesecriteriawill beassessed on a case-by-casebasis(64).
Where, on the basis of its shareholding, the historic voting pattern at the shareholders' meeting and the
position of other shareholders, a minority shareholder is likely to have a stable majority of the votes at
the shareholders' meeting, then that large minority shareholder is taken to have sole control (65).

(60) An option to purchase or convert shares cannot in itself confer sole control unless the option will be
exercised in the near future according to legally binding agreements(66). However, in exceptional
circumstances an option, together with other elements, may lead to the conclusion that there is defacto
sole control (67).

Solecontrol acquired by other means than voting rights

(61) Apart from the acquisition of sole control on the basis of voting rights, the considerations outlined in
section 1.2 concerning theacquisition of solecontrol by purchaseof assets, by contract, or by any other
means also apply.

3. Joint control

(62) Joint control existswheretwo or moreundertakingsor personshavethepossibility of exercisingdecisive
influenceover another undertaking. Decisive influence in thissensenormally means thepower to block
actions which determine the strategic commercial behaviour of an undertaking. Unlike sole control,
which confers upon a specific shareholder the power to determine the strategic decisions in an
undertaking, joint control is characterized by the possibility of a deadlock situation resulting from the
power of two or moreparent companies to reject proposed strategic decisions. It follows, therefore, that
these shareholders must reach a common understanding in determining the commercial policy of the
joint venture and that they are required to cooperate(68).

(63) As in the case of sole control, the acquisition of joint control can also be established on a de jure or
defacto basis. There is joint control if the shareholders (theparent companies) must reach agreement on
major decisions concerning the controlled undertaking (the joint venture).
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3.1. Equality in voting rights or appointment to decision-making bodies

(64) Theclearest form of joint control existswhere thereareonly two parent companieswhich shareequally
the voting rights in the joint venture. In this case, it is not necessary for a formal agreement to exist
between them. However, where there is a formal agreement, it must be consistent with the principle of
equality between the parent companies, by laying down, for example, that each is entitled to the same
number of representatives in the management bodies and that none of the members has a casting
vote(69). Equality may also beachieved whereboth parent companieshavetheright to appoint an equal
number of members to the decision-making bodies of the joint venture.

3.2. Veto rights

(65) Joint control may exist even wherethere isno equality between thetwo parent companies in votesor in
representation in decision-making bodies or where there are more than two parent companies. This is
the case where minority shareholders have additional rights which allow them to veto decisions which
areessential for thestrategic commercial behaviour of the joint venture(70). Theseveto rightsmay beset
out in thestatuteof the joint ventureor conferred by agreement between itsparent companies. Theveto
rights themselves may operate by means of a specific quorum required for decisions taken at the
shareholders' meeting or by the board of directors to the extent that the parent companies are
represented on thisboard. It isalso possiblethat strategicdecisionsaresubject to approval by abody, e.g.
supervisory board, wheretheminority shareholdersarerepresented and form part of thequorum needed
for such decisions.

(66) Theseveto rights must be related to strategic decisions on thebusiness policy of the joint venture. They
must go beyond the veto rights normally accorded to minority shareholders in order to protect their
financial interests as investors in the joint venture. This normal protection of the rights of minority
shareholders is related to decisionson theessenceof the joint venture, such aschangesin thestatute, an
increase or decrease in the capital or liquidation. A veto right, for example, which prevents the sale or
winding-up of thejoint venturedoesnot confer joint control on theminority shareholder concerned (71).

(67) In contrast, veto rights which confer joint control typically include decisions on issues such as the
budget, thebusinessplan, major investmentsor theappointment of senior management. Theacquisition
of joint control, however, doesnot require that theacquirer has thepower to exercisedecisive influence
on theday-to-day running of an undertaking. Thecrucial element is that theveto rightsaresufficient to
enable the parent companies to exercisesuch influence in relation to the strategic businessbehaviour of
the joint venture. Moreover, it is not necessary to establish that an acquirer of joint control of the joint
venture will actually make use of its decisive influence. The possibility of exercising such influence and,
hence, the mere existence of the veto rights, is sufficient.

(68) In order to acquire joint control, it isnot necessary for aminority shareholder to haveall theveto rights
mentioned above. It may besufficient that only some, or even onesuch right, exists. Whether or not this
is thecasedependsupon theprecisecontent of theveto right itself and also theimportanceof this right
in the context of the specific business of the joint venture.
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Appointment of senior management and determination of budget

(69) Very important are theveto rightsconcerning decisionson theappointment and dismissal of thesenior
management and the approval of the budget. The power to co-determine the structure of the senior
management, such as the members of the board, usually confers upon the holder the power to exercise
decisiveinfluenceon thecommercial policy of an undertaking. Thesameistruewith respect to decisions
on the budget since the budget determines the precise framework of the activities of the joint venture
and, in particular, the investments it may make.

Businessplan

(70) Thebusiness plan normally provides detailsof theaimsof a company together with themeasures to be
taken in order to achieve those aims. A veto right over this type of business plan may be sufficient to
confer joint control even in the absence of any other veto right. In contrast, where the business plan
containsmerely general declarationsconcerning thebusinessaimsof thejoint venture, theexistenceof a
veto right will beonly oneelement in thegeneral assessment of joint control but will not, on itsown, be
sufficient to confer joint control.

Investments

(71) In the case of a veto right on investments, the importance of this right depends, first, on the level of
investments which are subject to the approval of the parent companies and, secondly, on the extent to
which investments constitute an essential feature of the market in which the joint venture is active. In
relation to the first criterion, where the level of investments necessitating approval of the parent
companies isextremely high, thisveto right may becloser to thenormal protection of the interestsof a
minority shareholder than to aright conferring apower of co-determination over thecommercial policy
of the joint venture. With regard to the second, the investment policy of an undertaking is normally an
important element in assessing whether or not there is joint control. However, there may be some
markets where investment does not play a significant role in the market behaviour of an undertaking.

Market-specific rights

(72) Apart from the typical veto rights mentioned above, there exist a number of other possible veto rights
related to specific decisions which are important in the context of the particular market of the joint
venture. Oneexampleisthedecision on thetechnology to beused by thejoint venturewheretechnology
is a key feature of the joint venture's activities. Another example relates to markets characterized by
product differentiation and asignificant degreeof innovation. In such markets, aveto right over decisions
relating to new product lines to be developed by the joint venturemay also be an important element in
establishing the existence of joint control.

Overall context

(73) In assessing therelativeimportanceof veto rights, wherethereareanumber of them, theserightsshould
not beevaluated in isolation. On thecontrary, thedetermination of whether or not joint control exists is
based upon an assessment of these rightsasawhole. However, aveto right which doesnot relateeither
to strategic commercial policy, to the appointment of senior management or to the budget or business
plan cannot be regarded as giving joint control to its owner (72).

3.3. Joint exercise of voting rights

(74) Even in the absence of specific veto rights, two or more undertakingsacquiring minority shareholdings
in another undertaking may obtain joint control. Thismay bethecasewheretheminority shareholdings
together provide the means for controlling the target undertaking. This means that the minority
shareholders, together, will have a majority of the voting rights; and they will act together in exercising
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these voting rights. This can result from a legally binding agreement to this effect, or it may be
established on a defacto basis.

(75) The legal means to ensure the joint exerciseof voting rights can be in the form of a (jointly controlled)
holding company to which the minority shareholders transfer their rights, or an agreement by which
they undertake to act in the same way (pooling agreement).

(76) Very exceptionally, collective action can occur on a defacto basis where strong common interests exist
between the minority shareholders to the effect that they would not act against each other in exercising
their rights in relation to thejoint venture. Thegreater thenumber of parent companiesinvolved in such
a joint venture, however, the more remote is the likelihood of this situation occurring.

(77) Indicative for such a commonality of interests is a high degree of mutual dependency as between the
parent companiesto reach thestrategicobjectivesof thejoint venture. This is in particular thecasewhen
each parent company provides a contribution to the joint venture which is vital for its operation (e.g.
specific technologies, local know-how or supply agreements) (73). In these circumstances, the parent
companies may be able to block the strategic decisions of the joint venture and, thus, they can operate
the joint venturesuccessfully only with each other'sagreement on the strategic decisionseven if there is
no express provision for any veto rights. The parent companies will therefore be required to
cooperate(74). Further factors are decision making procedures which are tailored in such a way as to
allow the parent companies to exercise joint control even in theabsenceof explicit agreements granting
veto rights or other links between the minority shareholders related to the joint venture(75).

(78) Such a scenario may not only occur in a situation where two or more minority shareholders jointly
control an undertaking on a de facto basis, but also where there is high degree of dependency of a
majority shareholder on a minority shareholder. This may be the case where the joint venture
economically and financially depends on the minority shareholder or where only the minority
shareholder has the required know-how for, and will play a major role in, the operation of the joint
undertaking whereasthemajority shareholder isamerefinancial investor (76). In such circumstances, the
majority shareholder will not beableto enforceitsposition, but the joint venturepartner may beable to
block strategic decisions so that both parent undertakings will be required to cooperate permanently.
Thisleadsto asituation of defacto joint control which prevailsover apuredejureassessment according to
which the majority shareholder could have been considered to have sole control.

(79) These criteria apply to the formation of a new joint venture as well as to acquisitions of minority
shareholdings, together conferring joint control. In caseof acquisitionsof shareholdings, thereisahigher
probability of acommonality of interestsif theshareholdingsareacquired by meansof concerted action.
However, an acquisition by way of a concerted action is not alone sufficient for the purposes of
establishing defacto joint control. In general, a common interest as financial investors (or creditors) of a
company in areturn on investment doesnot constituteacommonality of interestsleading to theexercise
of defacto joint control.
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(80) In the absence of strong common interests such as those outlined above, the possibility of changing
coalitions between minority shareholders will normally exclude the assumption of joint control. Where
there is no stable majority in the decision-making procedure and the majority can on each occasion be
any of thevariouscombinationspossibleamongst theminority shareholders, it cannot beassumed that
the minority shareholders (or a certain group thereof) will jointly control the undertaking (77). In this
context, it is not sufficient that there are agreements between two or more parties having an equal
shareholding in the capital of an undertaking which establish identical rights and powers between the
parties, where these fall short of strategic veto rights. For example, in the case of an undertaking where
three shareholders each own one-third of the share capital and each elect one-third of the members of
theBoard of Directors, theshareholdersdo not havejoint control sincedecisionsarerequired to betaken
on the basis of a simple majority.

3.4. Other considerations related to joint control

Unequal roleof theparent companies

(81) Joint control is not incompatible with the fact that one of the parent companies enjoys specific
knowledge of and experience in the business of the joint venture. In such a case, the other
parent company can play a modest or even non-existent role in the daily management of the joint
venturewhere itspresenceismotivated by considerationsof a financial, long-term-strategy, brand image
or general policy nature. Nevertheless, it must alwaysretain thereal possibility of contesting thedecisions
taken by theother parent company on thebasisof equality in voting rightsor rightsof appointment to
decision making bodies or of veto rights related to strategic issues. Without this, there would be sole
control.

Casting vote

(82) For joint control to exist, thereshould not be a casting votefor oneparent company only as thiswould
lead to solecontrol of thecompany enjoying thecasting vote. However, therecan be joint control when
this casting vote is in practice of limited relevance and effectiveness. This may be the case when the
casting votecan be exercised only after a series of stagesof arbitration and attemptsat reconciliation or
in a very limited field or if the exercise of the casting vote triggers a put option implying a serious
financial burden or if the mutual interdependence of the parent companies would make the exercise of
the casting vote unlikely (78).

III. CHANGES IN THE QUALITY OF CONTROL

(83) The Merger Regulation covers operations resulting in the acquisition of sole or joint control, including
operations leading to changes in the quality of control. First, such a change in the quality of control,
resulting in aconcentration, occurs if there isachangebetween soleand joint control. Second, a change
in thequality of control occursbetween joint control scenariosbeforeand after thetransaction if thereis
an increase in the number or a change in the identity of controlling shareholders. However, there is no
changein thequality of control if a changefrom negative to positivesolecontrol occurs. Such a change
affects neither the incentives of the negatively controlling shareholder nor the nature of the control
structure, as thecontrolling shareholder did not necessarily haveto cooperatewith specific shareholders
at the time when it enjoyed negative control. In any case, mere changes in the level of shareholdings of
the same controlling shareholders, without changes of the powers they hold in a company and of the
composition of thecontrol structureof thecompany, do not constituteachangein thequality of control
and therefore are not a notifiable concentration.
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(84) These changes in the quality of control will be discussed in two categories: first, an entrance of one or
more new controlling shareholders irrespective of whether or not they replace existing controlling
shareholders and, second, a reduction of the number of controlling shareholders.

1. Entry of controlling shareholders

(85) An entry of new controlling shareholders leading to a joint control scenario can either result from a
changefrom sole to joint control, or from theentry of an additional shareholder or a replacement of an
existing shareholder in an already jointly controlled undertaking.

(86) A movefrom solecontrol to joint control isconsidered anotifiableoperation asthischangesthequality
of control of thejoint venture. First, thereisanew acquisition of control for theshareholder entering the
controlled undertaking. Second, only thenew acquisition of control makesthecontrolled undertaking to
a joint venture which changes decisively also the situation for the remaining controlling undertaking
under theMerger Regulation: In thefuture, it hasto takeinto account the interestsof oneor moreother
controlling shareholder(s) and it is required to cooperate permanently with the new shareholder(s).
Before, it could either determine thestrategic behaviour of the controlled undertaking alone (in thecase
of solecontrol) or wasnot forced to takeinto account theinterestsof specific other shareholdersand was
not forced to cooperate with those shareholders permanently.

(87) The entry of a new shareholder in a jointly controlled undertaking — either in addition to the already
controlling shareholdersor in replacement of oneof them— also constitutesanotifiableconcentration,
although the undertaking is jointly controlled before and after the operation (79). First, also in this
scenario there is a shareholder newly acquiring control of the joint venture. Second, the quality of
control of the joint venture is determined by the identity of all controlling shareholders. It lies in the
nature of joint control that, since each shareholder alone has a blocking right concerning strategic
decisions, the jointly controlling shareholders have to take into account each others interests and are
required to cooperatefor thedetermination of thestrategicbehaviour of thejoint venture(80). Thenature
of joint control therefore does not exhaust itself in a pure mathematical addition of the blocking rights
exercised by several shareholders, but is determined by the composition of the jointly controlling
shareholders. Oneof themost obviousscenariosleading to adecisivechangein thenatureof thecontrol
structureof ajointly controlled undertaking isasituation wherein ajoint venture, jointly controlled by a
competitor of the joint venture and a financial investor, the financial investor is replaced by another
competitor. In these circumstances, the control structure and the incentives of the joint venture may
entirely change, not only because of the entry of the new controlling shareholder, but also due to the
change in the behaviour of the remaining shareholder. The replacement of a controlling shareholder or
the entry of a new shareholder in a jointly controlled undertaking therefore constitutes a change in the
quality of control (81).
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(88) However, the entry of new shareholders only results in a notifiable concentration if one or several
shareholdersacquiresoleor joint control by virtueof theoperation. Theentry of new shareholdersmay
lead to a situation where joint control can neither beestablished on a dejurebasisnor on a defacto basis
as theentry of thenew shareholder leads to theconsequence that changing coalitionsbetween minority
shareholders are possible(82).

2. Reduction in the number of shareholders

(89) A reduction in thenumber of controlling shareholdersconstitutesachangein thequality of control and
isthusto beconsidered asaconcentration if theexit of oneor morecontrolling shareholdersresults in a
change from joint to sole control. Decisive influence exercised alone is substantially different from
decisive influence exercised jointly, since in the latter case the jointly controlling shareholders have to
take into account the potentially different interests of the other party or parties involved (83).

(90) Where the operation involves a reduction in the number of jointly controlling shareholders, without
leading to a change from joint to sole control, the transaction will normally not lead to a notifiable
concentration.

IV. JOINT VENTURES— THE CONCEPT OF FULL-FUNCTIONALITY

(91) Article3(1)(b) provides that aconcentration shall bedeemed to arisewherecontrol isacquired by oneor
more undertakings of the whole or parts of another undertaking. The new acquisition of another
undertaking by several jointly controlling undertakings therefore constitutes a concentration under the
Merger Regulation. Asin thecaseof theacquisition of solecontrol of an undertaking, such an acquisition
of joint control will lead to a structural change in the market even if, according to the plans of the
acquiring undertakings, the acquired undertaking would no longer be considered full-function after the
transaction (e.g. because it will sell exclusively to the parent undertakings in future). Thus, a transaction
involving several undertakings acquiring joint control of another undertaking or parts of another
undertaking, fulfilling the criteria set out in paragraph 24, from third parties will constitute a
concentration according to Article 3(1) without it being necessary to consider the full-functionality
criterion (84).

(92) Article3(4) provides in addition that thecreation of a joint ventureperforming on a lasting basisall the
functions of an autonomous economic entity (so called full-function joint ventures) shall constitute a
concentration within the meaning of the Merger Regulation. The full-functionality criterion therefore
delineates the application of the Merger Regulation for the creation of joint ventures by the parties,
irrespective of whether such a joint venture is created as a ‘greenfield operation’ or whether the parties
contributeassets to the joint venture which they previously owned individually. In these circumstances,
the joint venture must fulfil the full-functionality criterion in order to constitute a concentration.

(93) Thefact that a joint venturemay beafull-function undertaking and thereforeeconomically autonomous
from an operational viewpoint does not mean that it enjoys autonomy as regards the adoption of its
strategic decisions. Otherwise, a jointly controlled undertaking could never beconsidered a full-function
joint ventureand therefore thecondition laid down in Article3(4) would never becomplied with (85). It
is therefore sufficient for the criterion of full-functionality if the joint venture is autonomous in
operational respect.
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(82) Case IV/JV.12 — Ericsson/Nokia/Psion/Motorola of 22 December 1998.
(83) See Case IV/M023 — ICI/Tioxide, of 28 November 1990; see also paragraph 5 (d) of the Commission Notice on a

simplified procedure for treatment of certain concentrations under Council Regulation (EC) No 139/2004.
(84) These considerations do not apply to Article 2(4) in the same way. Whereas the interpretation of Article 3, para-

graphs (1) and (4) relates to the applicability of the Merger Regulation to joint ventures, Article 2(4) relates to the
substantiveanalysisof joint ventures. The ‘creation of ajoint ventureconstituting aconcentration pursuant to Article3’,
asprovided for in Article2(4), comprises theacquisition of joint control according to Article 3, paragraphs (1) and (4).

(85) Judgment in Case T-282/02 Cementbouw v Commission, paragraph 62 [2006] ECR II-319.



1. Sufficient resources to operate independently on a market

(94) Full function character essentially means that a joint venture must operate on a market, performing the
functionsnormally carried out by undertakingsoperatingon thesamemarket. In order to do so thejoint
venturemust haveamanagement dedicated to itsday-to-day operationsand accessto sufficient resources
including finance, staff, and assets (tangible and intangible) in order to conduct on a lasting basis its
businessactivitieswithin theareaprovided for in the joint-ventureagreement (86). Thepersonnel do not
necessarily need to beemployed by thejoint ventureitself. If it isstandard practice in the industry where
the joint venture is operating, it may be sufficient if third parties envisage the staffing under an
operational agreement or if staff is assigned by an interim employment agency. The secondment of
personnel by theparent companiesmay also besufficient if this isdoneeither only for astart-up period
or if the joint venture deals with the parent companies in the same way as with third parties. The latter
case requires that the joint venture deals with the parents at arm's length on the basis of normal
commercial conditions and that the joint venture is also free to recruit its own employeesor to obtain
staff via third parties.

2. Activities beyond one specific function for the parents

(95) A joint venture is not full-function if it only takes over one specific function within the parent
companies' business activities without its own access to or presence on the market. This is the case, for
example, for joint ventures limited to R&D or production. Such joint ventures are auxiliary to their
parent companies' business activities. This is also the case where a joint venture is essentially limited to
the distribution or sales of its parent companies' products and, therefore, acts principally as a sales
agency. However, the fact that a joint venturemakes use of thedistribution network or outlet of one or
more of its parent companies normally will not disqualify it as ‘full-function’ as long as the parent
companies are acting only as agents of the joint venture(87).

(96) A frequent example where this question arises are joint ventures involved in the holding of real estate
property, which are typically set up for tax and other financial reasons. As long as the purpose of the
joint venture is limited to the acquisition and/or holding of certain real estate for the parents and based
on financial resourcesprovided by theparents, it will not usually beconsidered to be full-function, as it
lacksan autonomous, long term businessactivity on themarket and will typically also lack thenecessary
resources to operate independently. This has to be distinguished from joint ventures that are actively
managingareal estateportfolio and who act on their own behalf on themarket, which typically indicates
full-functionality (88).

3. Sale/purchase relations with the parents

(97) Thestrong presenceof theparent companies in upstream or downstream markets isa factor to be taken
into consideration in assessing thefull-function character of ajoint venturewherethispresenceresults in
substantial sales or purchasesbetween the parent companies and the joint venture. The fact that, for an
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(86) Case IV/M.527 — Thomson CSF/DeutscheAerospace, of 2 December 1994 — intellectual rights, Case IV/M.560 EDS/
Lufthansa of 11 May 1995 — outsourcing, Case IV/M.585 — Voest Alpine Industrieanlagenbau GmbH/Davy
International Ltd, of 7 September 1995 — joint venture's right to demand additional expertiseand staff from itsparent
companies, Case IV/M.686 — Nokia/Autoliv, of 5 February 1996, joint venture able to terminate ‘service agreements’
with parent company and to move from site retained by parent company, Case IV/M.791 — British Gas Trading Ltd/
Group 4 Utility Services Ltd, of 7 October 1996, joint venture's intended assets will be transferred to leasing company
and leased by joint venture.

(87) Case IV/M.102 — TNT/Canada Post etc. of 2 December 1991.
(88) See Case IV/M.929 — DIA/Veba Immobilien/Deutschbau of 23 June 1997; Case COMP/M. 3325 — Morgan Stanley/

Glick/Canary Wharf of 23 January 2004.



initial start-up period only, thejoint venturereliesalmost entirely on salesto or purchasesfrom itsparent
companies does not normally affect its full-function character. Such a start-up period may be necessary
in order to establish the joint venture on a market. But the period will normally not exceed a period of
three years, depending on the specific conditions of the market in question (89).

Sales to theparents

(98) Where sales from the joint venture to the parent companies are intended to be made on a lasting basis,
theessential question iswhether, regardlessof thesesales, thejoint ventureisgeared to play an activerole
on the market and can be considered economically autonomous from an operational viewpoint. In this
respect the relative proportion of sales made to its parents compared with the total production of the
joint venture is an important factor. Due to theparticularities of each individual case, it is impossible to
define a specific turnover ratio which distinguishes full-function from other joint ventures. If the joint
ventureachievesmore than 50 %of its turnover with third parties, thiswill typically bean indication of
full-functionality. Below this indicative threshold, a case-by-case analysis is required, whereby, for the
finding of operational autonomy, therelationship between thejoint ventureand itsparentsmust betruly
commercial in character. For this purpose, it is to be demonstrated that the joint venture will supply its
goods or services to the purchaser who values them most and will pay most and that the joint venture
will also deal with its parents' companies at arm's length on the basis of normal commercial
conditions(90). Under these circumstances, i.e. if the joint venture will treat its parent companies in the
same commercial way as third parties, it may be sufficient that at least 20 % of the joint venture's
predicted sales will go to third parties. However, the greater theproportion of sales likely to bemade to
the parents, the greater will be the need for clear evidence of the commercial character of the
relationship.

(99) For the determination of the proportion between sales to the parents and to third parties, the
Commission will take past accounts and substantiated business plans into account. However, especially
where substantial third-party sales cannot be readily foreseen, the Commission will base its finding also
on the general market structure. This may be a relevant factor as well for the assessment whether the
joint venture will deal with its parents on an arm's length basis.

(100) Theseissuesfrequently arisewith regard to outsourcingagreements, wherean undertakingcreatesajoint
venturewith aserviceprovider (91) which will carry out functions that werepreviously dealt with by the
undertaking in-house. The JV typically cannot be considered to be full-function in these scenarios: it
provides its services exclusively to the client undertaking, and it is dependent for its services on input
from the service provider. The fact that the joint venture's business plan often at least does not exclude
that the joint venture can provide its services to third parties does not alter this assessment, as in the
typical outsourcing setup any third party revenues are likely to remain ancillary to the joint venture's
main activities for the client undertaking. However, this general rule does not exclude that there are
outsourcing situations where the joint venture partners, for example for reasons of economies of scale,
set up a joint venture with the perspective of significant market access. This could qualify the joint
venture as full function if significant third-party sales are foreseen and if the relationship between the
joint venture and its parent will be truly commercial in character and if the joint venture deals with its
parents on the basis of normal commercial conditions.
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(89) Case IV/M.560 — EDS/Lufthansa of 11 May 1995; CaseIV/M.686 Nokia/Autoliv of 5 February 1996; to becontrasted
with Case IV/M.904 — RSB/Tenex/Fuel Logistics of 2 April 1997 and Case IV/M.979 — Preussag/Voest-Alpine of
1 October 1997. A special case exists where sales by the joint venture to its parent are caused by a legal monopoly
downstream of the joint venture, see Case IV/M.468 — Siemens/Italtel of 17 February 1995, or where the sales to a
parent company consist of by-products, which are of minor importance to the joint venture, see Case IV/M.550 —
Union Carbide/Enichem of 13 March 1995.

(90) Case IV/M.556 — Zeneca/Vanderhave of 9 April 1996; Case IV/M.751 — Bayer/Hüls of 3 July 1996.
(91) The question under which circumstances an outsourcing arrangement qualifies as a concentration is dealt with in

paragraphs 25ff. of this Notice.



Purchases from theparents

(101) In relation to purchasesmadeby thejoint venturefrom itsparent companies, thefull-function character
of the joint venture is questionable in particular where little value is added to the products or services
concerned at the level of the joint venture itself. In such asituation, the joint venturemay becloser to a
joint sales agency.

Trademarkets

(102) However, in contrast to thissituation wherea joint venture isactive in a trademarket and performs the
normal functions of a trading company in such a market, it normally will not be an auxiliary sales
agency but a full-function joint venture. A trade market is characterised by the existence of companies
which specialisein theselling and distribution of productswithout being vertically integrated in addition
to those which are integrated, and where different sources of supply are available for the products in
question. In addition, many trade markets may require operators to invest in specific facilities such as
outlets, stockholding, warehouses, depots, transport fleets and sales and service personnel. In order to
constitute a full-function joint venture in a trade market, an undertaking must have the necessary
facilities and be likely to obtain a substantial proportion of its supplies not only from its parent
companies but also from other competing sources(92).

4. Operation on a lasting basis

(103) Furthermore, the joint venture must be intended to operate on a lasting basis. The fact that the parent
companiescommit to thejoint venturetheresourcesdescribed abovenormally demonstratesthat this is
the case. In addition, agreements setting up a joint venture often provide for certain contingencies, for
example, the failure of the joint venture or fundamental disagreement as between the parent
companies(93). Thismay be achieved by the incorporation of provisions for theeventual dissolution of
the joint venture itself or the possibility for one or more parent companies to withdraw from the joint
venture. Thiskind of provision doesnot prevent thejoint venturefrom beingconsidered asoperatingon
a lasting basis. Thesameisnormally truewheretheagreement specifiesaperiod for theduration of the
joint venture where this period is sufficiently long in order to bring about a lasting change in the
structure of the undertakings concerned (94), or where the agreement provides for the possible
continuation of the joint venture beyond this period.

(104) By contrast, the joint venturewill not be considered to operateon a lasting basis where it isestablished
for a short finite duration. This would be the case, for example, where a joint venture is established in
order to construct aspecific project such asapower plant, but it will not beinvolved in theoperation of
the plant once its construction has been completed.

(105) A joint venturealso lacks thesufficient operationson a lasting basisat a stagewhere therearedecisions
of third parties outstanding that are of an essential core importance for starting the joint venture's
business activity. Only decisions that go beyond mere formalities and the award of which is typically
uncertain qualify for these scenarios. Examples are the award of a contract (e.g., in public tenders),
licences (e.g., in the telecomssector) or accessrights to property (e.g., exploration rights for oil and gas).
Pending the decision on such factors, it is unclear whether the joint venture will become operational at
all. Thus, at that stagethejoint venturecannot beconsidered to perform economic functionson alasting
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(92) Case IV/M.788 — AgrEVO/Marubeni of 3 September 1996.
(93) Case IV/M.891 — Deutsche Bank/Commerzbank/J.M. Voith of 23 April 1997.
(94) See Case COMP/M.2903 — DaimlerChrysler/Deutsche Telekom/JV of 30 April 2003 where a period of 12 years was

considered sufficient; CaseCOMP/M.2632 — DeutscheBahn/ECT International/United Depots/JV of 11 February 2002
with a contract duration of 8 years. In Case COMP/M.3858 Lehman Brothers/Starwood/Le Meridien of 20 July 2005,
the Commission considered a minimum period of 10-15 years sufficient, but not a period of three years.



basis and consequently does not qualify as full function. However, once a decision has been taken in
favour of the joint venture in question, this criterion is fulfilled and a concentration arises(95).

5. Changes in the activities of the joint venture

(106) The parents may decide to enlarge the scope of the activities of the joint venture in the course of its
lifetime. Thiswill beconsidered asanew concentration that may trigger anotification requirement if this
enlargement entails the acquisition of the whole or part of another undertaking from the parents that
would, considered in isolation, qualify asaconcentration asexplained in paragraph 24 of thisNotice(96).

(107) A concentration may also arise if the parent companies transfer significant additional assets, contracts,
know-how or other rights to the joint ventureand theseassetsand rightsconstitutethebasisor nucleus
of an extension of the activities of the joint venture into other product or geographic markets which
were not the object of the original joint venture, and if the joint venture performs such activities on a
full-function basis. As the transfer of the assets or rights shows that the parents are the real players
behind the extension of the joint venture's scope, the enlargement of the activities of the joint venture
can be considered in the same way as the creation of a new joint venture within the meaning of Arti-
cle 3(4) (97).

(108) If thescopeof a joint venture isenlarged without additional assets, contracts, know-how or rightsbeing
transferred, no concentration will be deemed to arise.

(109) A concentration arises if achange in theactivity of an existing non-full-function joint ventureoccursso
that a full-function joint venture within the meaning of Article 3(4) is created. The following examples
may be given: a change of the organisational structure of a joint venture so that it fulfils the full
functionality criterion (98); a joint venture that used to supply only the parent companies, which
subsequently starts a significant activity on the market; or scenarios, as described in paragraph 105
above, whereajoint venturecan only start itsactivity on themarket onceit hasessential input (such asa
licence for a joint venture in the telecomssector). Such a changein the activity of the joint venture will
frequently requireadecision by itsshareholdersor itsmanagement. Oncethedecision is taken that leads
to the joint venture meeting the full functionality criterion, a concentration arises.

V. EXCEPTIONS

(110) Article3(5) setsout threeexceptional situations where theacquisition of a controlling interest doesnot
constitute a concentration under the Merger Regulation.

(111) First, theacquisition of securitiesby companieswhosenormal activities includetransactionsand dealing
in securities for their own account or for the account of others is not deemed to constitute a
concentration if such an acquisition ismadein theframework of thesebusinessesand if thesecuritiesare
held on only a temporary basis (Article 3(5)(a)). In order to fall within this exception, the following
requirements must be fulfilled:

— theacquiring undertaking must beacredit or other financial institution or insurancecompany the
normal activities of which are described above;
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(95) Subject to the other criteria mentioned in this chapter of the Notice.
(96) See Case COMP/M.3039 — Soprol/Céréol/Lesieur of 30 January 2003.
(97) Thetriggering event for thenotification in such acasewill betheagreement or other legal act underlying thetransfer of

the assets, contracts, know-how or other rights.
(98) Case COMP/M.2276 — The Coca-Cola Company/Nestlé/JV of 27 September 2001.



— the securities must be acquired with a view to their resale;

— the acquiring undertaking must not exercise the voting rights with a view to determining the
strategic commercial behaviour of the target company or must exercise these rights only with a
view to preparing the total or partial disposal of the undertaking, its assets or the securities;

— theacquiring undertaking must disposeof itscontrolling interest within oneyear of thedateof the
acquisition, that is, it must reduce its shareholding within this one-year period at least to a level
which no longer conferscontrol. Thisperiod, however, may beextended by theCommission where
the acquiring undertaking can show that the disposal was not reasonably possible within the one-
year period.

(112) Second, there is no change of control, and hence no concentration within the meaning of the Merger
Regulation, wherecontrol isacquired by an office-holder according to thelaw of aMember Staterelating
to liquidation, winding-up, insolvency, cessation of payments, compositions or analogous proceedings
(Article 3(5)(b));

(113) Third, a concentration does not arise where a financial holding company within the meaning of Arti-
cle 5(3) of the Council Directive 78/660/EEC(99) acquires control. The notion of ‘financial holding
company’ is thus limited to companies whose sole purpose it is to acquire holdings in other
undertakings without involving themselves directly or indirectly in the management of those
undertakings, the foregoing without prejudice to their rights as shareholders. Such investment
companiesmust befurther structured in away that compliancewith theselimitationscan besupervised
by an administrativeor judicial authority. TheMerger Regulation providesfor an additional condition for
thisexception to apply: such companiesmay exercisethevoting rights in theother undertakingsonly to
maintain the full value of those investments and not to determine directly or indirectly the strategic
commercial conduct of the controlled undertaking.

(114) Theexceptionsunder Article3(5) of theMerger Regulation only apply to avery limited field. First, these
exceptionsonly apply if theoperation would otherwisebeaconcentration in itsown right, but not if the
transaction ispart of a broader, singleconcentration, in circumstances in which theultimateacquirer of
control would not fall within the terms of Article 3(5) (see e.g. paragraph 35 above). Second, the
exceptions under Article 3(5)(a) and (c) only apply to acquisitions of control by way of purchase of
securities, not to acquisitions of assets.

(115) The exceptions do not apply to typical investment fund structures. According to their objectives, these
fundsusually do not limit themselves in theexerciseof thevoting rights, but adopt decisions to appoint
themembersof themanagement and thesupervisory bodies of theundertakingsor to even restructure
those undertakings. This would not be compatible with the requirement under both Article 3(5)(a)
and (c) that the acquiring companies do not exercise the voting rights with a view to determine the
competitive conduct of the other undertaking (100).

(116) The question may arise whether an operation to rescue an undertaking before or from insolvency
proceedings constitutesa concentration under the Merger Regulation. Such a rescue operation typically
involves the conversion of existing debt into a new company, through which a syndicateof banks may
acquire joint control of the company concerned. Where such an operation meets the criteria for joint
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(99) Fourth Council Directive78/660/EEC of 25 July 1978 based on Article54 (3) (g) of the Treaty on theannual accounts
of certain typesof companies, OJL 222, 14.8.1978, p. 11, as last amended by Directive2003/51/EC of 18 June2003,
OJL 178, 17.7.2003, p. 16. Article 5(3) of this Directive defines financial holding companies as ‘those companies the
sole objective of which is to acquire holdings in other undertakings, and to manage such holdings and turn them to
profit, without involving themselves directly or indirectly in the management of those undertakings, the foregoing
without prejudice to their rights as shareholders. The limitations imposed on theactivities of these companies must be
such that compliance with them can be supervised by an administrative or judicial authority’.

(100) Case IV/M.669 — Charterhouse/Porterbrook, of 11 December 1995.



control, as outlined above, it will normally be considered to be a concentration (101). Although the
primary intention of the banks is to restructure the financing of the undertaking concerned for its
subsequent resale, theexception set out in Article3(5)(a) isnormally not applicableto such an operation.
In a similar way as set out for investment funds, the restructuring programme normally requires the
controlling banks to determine the strategic commercial behaviour of the rescued undertaking.
Furthermore, it is not normally a realistic proposition to transform a rescued company into a
commercially viableentity and to resell it within thepermitted one-year period. Moreover, the length of
time needed to achieve this aim may be so uncertain that it would be difficult to grant an extension of
the disposal period.

VI. ABANDONMENT OF CONCENTRATIONS

(117) A concentration ceases to exist and the Merger Regulation ceases to be applicable if the undertakings
concerned abandon the concentration.

(118) In this respect, the revised Merger Regulation 139/2004 introduced a new provision related to the
closure of procedures concerning the control of concentrations without a final decision after the
Commission has initiated proceedings under Article 6(1)(c), first sentence. That sentence reads as
follows: ‘Without prejudice to Article 9, such proceedings shall be closed by means of a decision as
provided for in Article 8(1) to (4), unless the undertakings concerned have demonstrated to the
satisfaction of the Commission that they have abandoned the concentration’. Prior to the initiation of
proceedings, such requirements do not apply.

(119) Asageneral principle, therequirements for theproof of theabandonment must correspond in termsof
legal form, intensity etc. to the initial act that was considered sufficient to make the concentration
notifiable. In case the parties proceed from that initial act to a strengthening of their contractual links
during theprocedure, for exampleby concluding abinding agreement after the transaction wasnotified
on the basis of a good faith intention, the requirements for the proof of the abandonment must
correspond also to the nature of the latest act.

(120) In line with this principle, in case of implementation of the concentration prior to a Commission
decision, the re-establishment of the status quo ante has to be shown. The mere withdrawal of the
notification isnot considered assufficient proof that theconcentration hasbeen abandoned in thesense
of Article 6(1)(c). Likewise, minor modifications of a concentration which do not affect the change in
control or the quality of that change, cannot be considered as an abandonment of the original
concentration (102).

— Binding agreement: proof of the legally binding cancellation of the agreement in the form
envisaged by theinitial agreement (i.e. usually adocument signed by all theparties) will berequired.
Expressionsof intention to cancel theagreement or not to implement thenotified concentration, as
well as unilateral declarations by (one of) the parties will not be considered sufficient (103).

— Good faith intention to conclude an agreement: In case of a letter of intent or memorandum of
understanding reflecting such good faith intention, documentsproving that thisbasis for thegood
faith intention has been cancelled will be required. As for possible other forms that indicated the
good faith intention, the abandonment must reverse this good faith intention and correspond in
terms of form and intensity to the initial expression of intent.

— Public announcement of a public bid or of the intention to make a public bid: a public
announcement terminating thebidding procedureor renouncing to theintention to makeapublic
bid will berequired. Theformat and public reach of thisannouncement must becomparableto the
initial announcement.
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(101) Case IV/M.116 — Kelt/American Express, of 28 August 1991.
(102) This paragraph doesnot prejudge theassessment whether themodification requiressubmitting additional information

to the Commission under Article 5(3) of Regulation (EC) No 802/2004.
(103) SeeCaseCOMP/M.4381— JCI/VB/FIAMM of 10 May 2007, paragraph 15, whereonly oneparty did no longer wished

to implement an agreement, whereas the other party still considered the agreement to be binding and enforceable.



— Implemented concentrations: In case the concentration has been implemented prior to a
Commission decision, the parties will be required to show that the situation prevailing before the
implementation of the concentration has been re-established.

(121) It is for the parties to submit the necessary documentation to meet these requirements in due time.

VII. CHANGESOF TRANSACTIONSAFTER A COMMISSION AUTHORISATION DECISION

(122) In some cases, parties may wish not to implement the concentration in the form foreseen after
authorisation of the concentration by the Commission. The question arises whether the Commission's
authorisation decision still covers the changed structure of the transaction.

(123) Broadly speaking, if, before implementation of the authorised concentration, the transactional structure
is changed from an acquisition of control, falling under Article 3(1)(b), to a merger according to Arti-
cle 3(1)(a), or vice versa, then the change in the transactional structure is considered a different
concentration under the Merger Regulation and a new notification is required (104). However, less
significant modifications of the transaction, for exampleminor changesin theshareholding percentages
which do not affect thechangein control or thequality of that change, changesin theoffer price in the
case of public bids or changes in the corporate structure by which the transaction is implemented
without effects on the relevant control situation under the Merger Regulation, are considered as being
covered by the Commission's authorisation decision.

C. COMMUNITY DIMENSION

I. THRESHOLDS

(124) A two fold test defines the operations to which the Merger Regulation applies. The first test is that the
operation must bea concentration within themeaning of Article3. Thesecond comprises the turnover
thresholdscontained in Article1, designed to identify thoseoperationswhich havean impact upon the
Community and can be deemed to be of ‘Community dimension’. Turnover is used as a proxy for the
economic resources being combined in a concentration, and is allocated geographically in order to
reflect the geographic distribution of those resources.

(125) Two sets of thresholds are set out in Article 1 to establish whether the operation has a Community
dimension. Article1(2) establishes threedifferent criteria: Theworldwideturnover threshold is intended
to measure the overall dimension of the undertakings concerned; the Community turnover threshold
seek to determine whether the concentration involves a minimum level of activities in the Community;
and the two-thirds rule aims to exclude purely domestic transactions from Community jurisdiction.

(126) Thissecond set of thresholds, contained in Article1(3), isdesigned to tacklethoseconcentrationswhich
fall short of achieving Community dimension under Article1(2), but would haveasubstantial impact in
at least three Member States leading to multiplenotifications under national competition rules of those
Member States. For this purpose, Article 1(3) provides for lower turnover thresholds, both worldwide
and Community-wide, and for a minimum level of activities of theundertakingsconcerned, jointly and
individually, in at least three Member States. Similarly to Article 1(2), Article 1(3) also contains a two-
thirds rule excluding predominantly domestic concentrations(105).
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(104) See cases COMP/M.2706 — Carnival Corporation/P&O Princess of 11 April 2002 and COMP/M.3071 — Carnival
Corporation/P&O Princessof 10 February 2003. In such circumstances, theidentity of thenotifying partieschanges, as
both parties to a merger must notify, whereas only the party acquiring control must do so. However, if the parties
implement an acquisition of control over a target company and only subsequently decide to merge with the newly
acquired subsidiary, this would be regarded as an internal restructuring that does not give rise to a change in control
and would thus not fall within the terms of Article 3 of the Merger Regulation.

(105) A concentration is further deemed to have a Community dimension if it is referred to the Commission under Arti-
cle 4(5) of the Merger Regulation. These cases are dealt with in the Commission Notice on Case Referral in respect of
concentrations, OJC 56, 5.3.2005, p. 2.



(127) The thresholds as such are designed to govern jurisdiction and not to assess the market position of the
parties to the concentration nor the impact of theoperation. In so doing they include turnover derived
from, and thus the resources devoted to, all areas of activity of the parties, and not just those directly
involved in the concentration. The thresholds are purely quantitative, since they are only based on
turnover calculation instead of market share or other criteria. They pursue the objective to provide a
simple and objective mechanism that can be easily handled by the companies involved in a merger in
order to determine if their transaction has a Community dimension and is therefore notifiable.

(128) WhereasArticle1 setsout thenumerical thresholds to establish jurisdiction, thepurposeof Article5 is
to explain how turnover should becalculated to ensurethat theresulting figuresareatruerepresentation
of economic reality.

II. NOTION OF UNDERTAKING CONCERNED

1. General

(129) From the point of view of determining jurisdiction, the undertakings concerned are those participating
in a concentration, i.e. a merger or an acquisition of control as foreseen in Article 3(1). The individual
and aggregateturnover of thoseundertakingswill bedecisive in determining whether thethresholdsare
met.

(130) Once the undertakings concerned have been identified in a given transaction, their turnover for the
purposes of determining jurisdiction is to be calculated according to the rules set out in Article 5.
Article 5(4) sets out detailed criteria to identify undertakings whose turnover may be attributed to the
undertakingconcerned becauseof certain direct or indirect linkswith thelatter. Thelegislator'sintention
wasto lay down concreteruleswhich, seen together, can betaken to establish thenotion of a ‘group’ for
the purposes of the turnover thresholds in the Merger Regulation. The term ‘group’ will be used in the
following sections exclusively to refer to the collection of undertakings whose relations with an
undertaking concerned come within the terms of one or more of the sub-paragraphs of Article 5(4) of
the Merger Regulation.

(131) It is important, when referring to thevariousundertakingswhich may beinvolved in aprocedure, not to
confuse the concept of ‘undertakings concerned’ under Articles 1 and 5 with the terminology used
elsewhere in the Merger Regulation and in Commission Regulation (EC) No 802/2004 of 7 April 2004
implementing Council Regulation (EC) No 139/2004 on the control of concentrations between
undertakings (hereinafter referred to as the ‘Implementing Regulation’) (106) referring to the various
undertakings which may be involved in a procedure. This terminology refers to the notifying parties,
other involved parties, third parties and parties who may be subject to fines or periodic penalty
payments, and they are defined in Chapter IV of the Implementing Regulation, along with their
respective rights and duties.

2. Mergers

(132) In a merger the undertakings concerned are each of the merging entities.

3. Acquisition of control

(133) In the remaining cases, it is the concept of ‘acquiring control’ that will determine which are the
undertakingsconcerned. On theacquiring side, therecan beoneor moreundertakingsacquiring soleor
joint control. On the acquired side, therecan be one or more undertakingsas a whole or parts thereof.
As a general rule, each of these undertakings will be an undertaking concerned within the meaning of
the Merger Regulation.

Acquisition of solecontrol

(134) Acquisition of sole control of the whole undertaking is the most straightforward case of acquisition of
control. The undertakings concerned will be the acquiring undertaking and the target undertaking.
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(106) OJL 133, 30.4.2004, p. 1.



(135) Where the target undertaking is acquired by a group through one of its subsidiaries, the undertakings
concerned are the target undertaking and the acquiring subsidiary if this is not a mere acquisition
vehicle. However, even though thesubsidiary isnormally theundertaking concerned for thepurpose of
calculating turnover, the turnover of all undertakings with which the undertaking concerned has the
linksasspecified in Article5(4) shall be included in thethreshold calculations. In this respect, thegroup
is considered to be a single economic unit and the different companies belonging to the same group
cannot be considered as different undertakings concerned for jurisdictional purposes under the Merger
Regulation. The actual notification can be made by the subsidiary concerned or by its parent company.

Acquisition of partsof an undertaking and staggered operations— Article5(2)

(136) The first subparagraph of Article 5(2) of the Merger Regulation provides that when the operation
concernstheacquisition of partsof oneor moreundertakings, only thosepartswhich arethesubject of
the transaction shall be taken into account with regard to the seller. The possible impact of the
transaction on themarket will depend only on thecombination of theeconomic and financial resources
that are the subject of the transaction with those of the acquirer and not on the remaining business of
theseller. In thiscase, theundertakingsconcerned will be theacquirer(s) and theacquired part(s) of the
target undertaking, but the remaining businesses of the seller will be ignored.

(137) Thesecond subparagraph of Article5(2) includesaspecial provision on staggered operationsor follow-
up deals. Thepreviousconcentrations(within two years) involving thesamepartiesbecome(re)notifiable
with the most recent transaction, provided this constitutes a concentration, if the thresholds are met
whether for one or more of the transactions taken in isolation or cumulatively. In this case, the
undertakingsconcerned aretheacquirer(s) and thedifferent acquired part(s) of thetarget company taken
as a whole.

Changefrom joint to solecontrol

(138) If the acquisition of control occurs by way of a change from joint control to sole control, one
shareholder normally acquiresthestakepreviously held by theother shareholder(s). In thissituation, the
undertakingsconcerned are theacquiring shareholder and the joint venture. As is thecasefor any other
seller, the ‘exiting’ shareholder is not an undertaking concerned (107).

Acquisition of joint control

(139) In thecaseof acquisition of joint control of anewly-created undertaking, theundertakingsconcerned are
each of thecompaniesacquiring control of thenewly set-up joint venture(which, asit doesnot yet exist,
cannot beconsidered to bean undertaking concerned and moreover, asyet, hasno turnover of itsown).
The same rule applies where one undertaking contributes a pre-existing subsidiary or a business (over
which it previously exercised solecontrol) to a newly created joint venture. In thesecircumstances, each
of thejointly-controlling undertakingsisconsidered an undertakingconcerned whereasany company or
businesscontributed to thejoint ventureisnot an undertaking concerned, and its turnover ispart of the
turnover of the initial parent company.

(140) The situation is different if undertakings newly acquire joint control of a pre-existing undertaking or
business. The undertakings concerned are each of the undertakings acquiring joint control on the one
hand, and the pre-existing acquired undertaking or business on the other.

(141) The acquisition of a company with a view to immediately split up the assets is, as explained above in
paragraph 32, mostly not considered asan acquisition of joint control of theentire target company, but
as the acquisition of sole control by each of the ultimate acquirers of the respective parts of the target
company. In linewith theconsiderations for theacquisition of solecontrol, undertakingsconcerned are
the acquiring undertakings and the acquired parts in each of the transactions.
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Changesof controlling shareholders in casesof joint control of an existing joint venture

(142) A notifiableconcentration may arise, asexplained above, whereachangein thequality of control occurs
in a joint control structure due to the entranceof new controlling shareholders, irrespectiveof whether
or not they replace existing controlling shareholders.

(143) In thecasewhereoneor moreshareholdersacquirecontrol, either by entry or by substitution of oneor
more shareholders, in a situation of joint control both before and after the operation, the undertakings
concerned are theshareholders (both existing and new) who exercise joint control and the joint venture
itself (108). On theonehand, similar to theacquisition of joint control of an existing company, the joint
ventureitself can beconsidered asan undertaking concerned asit isan already pre-existing undertaking.
On theother hand, asset out above, theentry of anew shareholder isnot only in itself anew acquisition
of control, but also leadsto achangein thequality of control for theremaining controlling shareholders
as the quality of control of the joint venture is determined by the identity and composition of the
controlling shareholders and therefore also by the relationship between them. Furthermore, the Merger
Regulation considers a joint venture as a combination of the economic resources of the parent
companies, together with the joint venture if it already generates turnover on the market. For these
reasons, the newly entering controlling shareholders are undertakings concerned alongside with the
remaining controlling shareholders. Due to the change of the quality in control, all of them are
considered to undertake an acquisition of control.

(144) AsArticle4(2) first sentenceof theMerger Regulation foreseesthat all acquisitionsof joint control shall
benotified jointly by theundertakingsacquiring joint control, existingand new shareholdersin principle
have to notify concentrations arising from such changes in joint control scenarios jointly.

Acquisition of control by a joint venture

(145) In transactions where a joint venture acquires control of another company, the question arises whether
or not the joint ventureshould beregarded as theundertaking concerned (the turnover of which would
include the turnover of its parent companies), or whether each of its parent companies should
individually be regarded as undertakings concerned. This question may be decisive for jurisdictional
purposes(109). Whereas, in principle, the undertaking concerned is the joint venture as the direct
participant in the acquisition of control, there may be circumstances where companies set up ‘shell’
companiesand the parent companieswill individually be considered asundertakingsconcerned. In this
typeof situation, theCommission will look at theeconomic reality of theoperation to determinewhich
are the undertakings concerned.

(146) Wheretheacquisition iscarried out by a full-function joint venture, with thefeaturesset out above, and
already operateson thesamemarket, theCommission will normally consider thejoint ventureitself and
thetarget undertaking to be theundertakingsconcerned (and not the joint venture'sparent companies).
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(108) See Case IV/M.376 — Synthomer/Yule Catto, of 22 October 1993.
(109) Assume the following scenario: The target company has an aggregate Community turnover of less than

EUR 250 million, and the acquiring parties are two (or more) undertakings, each with a Community turnover
exceeding EUR 250 million. If the target is acquired by a ‘shell’ company set up between the acquiring undertakings,
there would only be one undertaking (the ‘shell’ company) with a Community turnover exceeding EUR 250 million,
and thusone of thecumulative threshold conditions for Community jurisdiction, namely, theexistenceof at least two
undertakings with aCommunity turnover exceeding EUR250 million, would not be fulfilled. Conversely, if instead of
acting through a ‘shell’ company, the acquiring undertakings acquire the target undertaking themselves, then the
turnover threshold would bemet and the Merger Regulation would apply to this transaction. The same considerations
apply to the national turnover thresholds referred to in Article 1(3).



(147) Conversely, where the joint venture can be regarded as a mere vehicle for an acquisition by the parent
companies, the Commission will consider each of the parent companies themselves to be the
undertakingsconcerned, rather than thejoint venture, together with thetarget company. Thisis thecase
in particular wherethejoint ventureisset up especially for thepurposeof acquiring thetarget company
or has not yet started to operate, where an existing joint venture has no full-function character as
referred to above or where the joint venture is an association of undertakings. The same applies where
there are elements which demonstrate that the parent companies are in fact the real players behind the
operation. Theseelementsmay includeasignificant involvement by theparent companiesthemselvesin
the initiation, organisation and financing of the operation. In those cases, the parent companies are
regarded as undertakings concerned.

Break-up of joint venturesand exchangeof assets

(148) When two (or more) undertakingsbreak up a joint ventureand split theassets (constituting businesses)
between them, this will normally be considered as more than one acquisition of control, as explained
abovein paragraph 41. For example, undertakingsA and Bform ajoint ventureand subsequently split it
up, in particular with a new asset configuration. The break-up of the joint venture involves a change
from joint control over the joint venture'sentireassets to solecontrol over thedivided assetsby each of
the acquiring undertakings(110).

(149) For each break-up operation, and in line with the consideration to the acquisition of sole control, the
undertakings concerned will be, on the one hand, the acquiring party and, on the other, the assets that
this undertaking will acquire.

(150) Similar to the break-up scenario is the situation where two (or more) companies exchange assets
constituting a business on each side. In this case, each acquisition of control is considered an
independent acquisition of sole control. The undertakings concerned will be, for each transaction, the
acquiring companies and the acquired undertaking or assets.

Acquisitions of control by natural persons

(151) Control may also be acquired by natural persons, within the meaning of Article 3 of the Merger
Regulation, if thosepersonsthemselvescarry out further economic activities(and arethereforeclassified
as economic undertakings in their own right) or if they control one or more other economic
undertakings. In such a situation, the undertakings concerned are the target undertaking and the
individual acquirer (with the turnover of the undertaking(s) controlled by that natural person being
included in thecalculation of thenatural person'sturnover to theextent that thetermsof Article5(4) are
satisfied) (111).

(152) An acquisition of control of an undertaking by its managers is also an acquisition by natural persons,
and paragraph 151 above is also relevant. However, the managers may pool their interests through a
‘vehiclecompany’, so that it actswith asinglevoiceand also to facilitatedecision-making. Such avehicle
company may be, but isnot necessarily, an undertaking concerned. Thegeneral guidancegiven abovein
paragraphs 145-147 on acquisitions of control by a joint venture also applies here.
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(110) See parallel cases COMP/M.3293 — Shell/BEB and COMP/M.3294 — ExxonMobil/BEB of 20 November 2003;
Case IV/M.197 — Solvay/Laporte of 30 April 1992.

(111) See Case IV/M.082 — Asko/Jacobs/Adia, of 16 May 1991 where a private individual with other economic activities
acquired joint control of an undertaking and was considered an undertaking concerned.



Acquisition of control by a State-owned undertaking

(153) As described above, a merger or an acquisition of control arising between two undertakings owned by
the same State (or the same public body) may constitute a concentration if the undertakings were
formerly part of different economic units having an independent power of decision. If this is the case,
both of them will qualify as undertakings concerned although both are owned by the same State(112).

III. RELEVANT DATE FOR ESTABLISHING JURISDICTION

(154) The legal situation for establishing the Commission's jurisdiction has been changed under the recast
Merger Regulation. Under theformer Merger Regulation, therelevant datewasthe triggering event for a
notification according to Article 4(1) of this Regulation — the conclusion of a final agreement or the
announcement of a public bid or the acquisition of a controlling interest — or, at the latest, the time
when the parties were obliged to notify (i.e. one week after a triggering event for a notification) (113).

(155) Under the recast Merger Regulation, there is no longer an obligation for the parties to notify within a
certain time-frame (provided the parties do not implement the planned concentration before
notification). Moreover, according to Article 4(1) second subparagraph, the undertakings concerned
can already notify the transaction on thebasisof agood faith intention to concludean agreement or, in
the case of a public bid, where they have publicly announced an intention to make such a bid. At the
time of the notification at the latest, the Commission — as well as national competition authorities—
must be able to determine their jurisdiction. Article 4(1) subparagraph 1 of the Merger Regulation
provides, generally, that concentrations shall be notified following the conclusion of the agreement, the
announcement of thepublic bid, or theacquisition of acontrolling interest. Thedatesof theseeventsare
therefore still decisive under the recast Merger Regulation in order to determine the relevant date for
establishing jurisdiction, if a notification does not occur before such eventson the basis of a good faith
intention or an announced intention (114).

(156) The relevant date for establishing Community jurisdiction over a concentration is therefore the date of
theconclusion of thebinding legal agreement, theannouncement of apublic bid or theacquisition of a
controlling interest or thedateof the first notification, whichever date isearlier (115). Regarding thedate
of notification, a notification to either the Commission or to a Member Stateauthority is relevant. The
relevant date needs in particular to be considered for the question whether acquisitions or divestitures
which occur after the period covered by the relevant account, but before the relevant date, require
adaptations to those accounts according to the principles set out in paragraphs 172 and 173.

IV. TURNOVER

1. The concept of turnover

(157) The concept of turnover as used in Article 5 of the Merger Regulation comprises ‘the amounts derived
[…] from the sale of products and the provision of services’. Those amounts generally appear in
company accountsunder theheading ‘sales’. In thecaseof products, turnover can bedetermined without
difficulty, namely by identifying each commercial act involving a transfer of ownership.
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(112) See recital 22 of the Merger Regulation, directly related to the calculation of turnover of a state-owned undertaking
concerned in the context of Article 5(4).

(113) See Case COMP/M.1741 — MCI Worldcom/Sprint of 28 June 2000.
(114) The alternative possibility that turnover should be defined on the latest date when the relevant parties are obliged to

notify (seven daysafter the ‘triggering event’ under the former Merger Regulation) cannot be retained under the recast
merger Regulation, because there is no deadline for notification.

(115) Seealso opinion of AGKokott in CaseC-202/06 Cementbouw v Commission of 26 April 2007, paragraph 46 (not yet
reported). Only therecast merger Regulation hasprovided for thepossibility to takeinto account thefirst notification if
this isearlier than thedateof the conclusion of the binding legal agreement, the announcement of a public bid or the
acquisition of a controlling interest, see fn. 35 of the opinion.



(158) In thecaseof services, themethod of calculating turnover in general doesnot differ from that used in the
case of products: the Commission takes into consideration the total amount of sales. However, the
calculation of theamountsderived from theprovision of servicesmay bemorecomplex asthisdepends
on the exact service provided and the underlying legal and economic arrangements in the sector in
question. Whereoneundertakingprovidestheentireservicedirectly to thecustomer, theturnover of the
undertaking concerned consists of the total amount of sales for the provision of services in the last
financial year.

(159) In other areas, this general principle may have to be adapted to the specific conditions of the service
provided. In certain sectorsof activity (such aspackageholidaysand advertising), theservicemay besold
through intermediaries(116). Even if the intermediary invoices the entire amount to the final customer,
the turnover of the undertaking acting as an intermediary consists solely of the amount of its
commission. For packageholidays, theentireamount paid by the final customer is then allocated to the
tour operator which uses the travel agency as distribution network. In the case of advertising, only the
amountsreceived (without thecommission) areconsidered to constitutethe turnover of theTV channel
or the magazine since media agencies, as intermediaries, do not constitute the distribution channel for
thesellersof advertising space, but arechosen by thecustomers, i.e. thoseundertakingswishing to place
advertising.

(160) Theexamplesmentioned show that, due to thediversity of services, many different situations may arise
and the underlying legal and economic relations have to be carefully analysed. Similarly, specific
situationsfor thecalculation of turnover may arisein theareasof credit, financial servicesand insurance.
These issues will be dealt with in Section VI.

2. Ordinary activities

(161) Article 5(1) provides that the amounts to be included in the calculation of turnover should correspond
to the ‘ordinary activities’ of theundertakingsconcerned. This is the turnover achieved from the sale of
products or the provision of services in the normal course of its business. It generally excludes those
items which are listed under the headers ‘financial income’ or ‘extraordinary income’ in the company's
accounts. Such extraordinary income may be derived from the sale of businesses or of fixed assets.
However, company accountsdo not necessarily delineatetherevenuesderived from ordinary activitiesin
the way required for the purposes of turnover calculation under the Merger Regulation. In some cases,
thequalification of the itemsin theaccountsmay haveto beadapted to the requirementsof theMerger
Regulation (117).

(162) Therevenuesdo not necessarily haveto bederived from thecustomer of theproductsor services. With
regard to aid granted to undertakings by public bodies, any aid has to be included in the calculation of
turnover if the undertaking is itself the recipient of the aid and if theaid is directly linked to thesale of
products and the provision of services by the undertaking. The aid is therefore an income of the
undertaking from the sale of products or provision of services in addition to the price paid by the
consumer (118).

(163) Specific issues have arisen for the calculation of turnover of a business unit which only had internal
revenues in thepast. This may in particular apply for transactions involving the outsourcing of services
by transfer of a business unit. If such a transaction constitutes a concentration on the basis of the
considerationsoutlined in paragraphs25 ff. of thisNotice, theCommission'spracticeisthat theturnover
should normally be calculated on the basis of the previously internal turnover or of publicly quoted
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(116) An undertaking will normally not act as an intermediary if it sells products via a commercial act which involves a
transfer of ownership, Judgment in Case T-417/05, Endesa v Commission, paragraph 213, [2006] ECR II-2533.

(117) In Case IV/M.126 — Accor/Wagons-Lits, of 28 April 1992, theCommission decided to consider certain income from
car-hire activities as revenues from ordinary activities although they were included as ‘other operating proceeds’ in
Wagons-Lits' profit and loss account.

(118) See Case IV/M.156 — Cereol/Continentale Italiana of 27 November 1991. In this case, the Commission excluded
Community aid from the calculation of turnover because the aid was not intended to support the sale of products
manufactured by oneof theundertakings involved in themerger, but theproducersof theraw materials (grain) used by
the undertaking, which specialised in the crushing of grain.



priceswhere such pricesexist (e.g. in the oil industry). Where the previously internal turnover doesnot
appear to correspond to amarket valuation of theactivitiesin question (and, thus, to theexpected future
turnover on the market), the forecast revenues to be received on the basis of an agreement with the
former parent may be a suitable proxy.

3. ‘Net’ turnover

(164) The turnover to be taken into account is ‘net’ turnover, after deduction of a number of components
specified in theRegulation. Theaim is to adjust turnover in such away as to enable it to reflect the real
economic strength of the undertaking.

3.1. Deduction of rebates and taxes

(165) Article 5(1) provides for the ‘deduction of sales rebates and of value added tax and other taxes directly
related to turnover’. ‘Sales rebates’mean all rebatesor discounts which are granted by the undertakings
to their customers and which have a direct influence on the amounts of sales.

(166) Asregardsthededuction of taxes, theMerger Regulation refersto VATand ‘other taxesdirectly related to
turnover’. Theconcept of ‘taxesdirectly related to turnover’ refersto indirect taxation linked to turnover,
such as, for example, taxes on alcoholic beverages or cigarettes.

3.2. The treatment of ‘internal’ turnover

(167) The first subparagraph of Article 5(1) states that ‘the aggregate turnover of an undertaking concerned
shall not include the sale of products or the provision of services between any of the undertakings
referred to in paragraph 4’, i.e. the group to which the undertaking concerned belongs. The aim is to
exclude the proceeds of business dealings within a group so as to take account of the real economic
weight of each entity in the form of market turnover. Thus, the ‘amounts’ taken into account by the
Merger Regulation reflect only the transactionswhich takeplacebetween thegroup of undertakings on
the one hand and third parties on the other.

(168) Article 5(5)(a) of the Merger Regulation applies the principle that double counting is to be avoided
specifically to the situation where two or more undertakings concerned in a concentration jointly have
the rights or powers listed in Article 5(4)(b) in another company. According to this provision, the
turnover resulting from the sale of products or the provision of services between the joint venture and
each of the undertakings concerned (or any other undertaking connected with any one of them in the
senseof Article5(4)) should beexcluded. Asregardsjoint venturesbetween undertakingsconcerned and
third parties, insofar as their turnover is taken into account according to Article 5(4)(b) as set out in
paragraph 181 below, the turnover generated by sales between the joint venture and the undertaking
concerned (as well as undertakings linked to the undertaking concerned in accordancewith the criteria
set out in Article 5(4)) is not taken into account according to Article 5(1).

4. Turnover calculation and financial accounts

4.1. The general rule

(169) TheCommission seeks to base itself upon themost accurateand reliable figures available. Generally, the
Commission will refer to accountswhich relateto theclosest financial year to thedateof thetransaction
and which areaudited under thestandard applicable to theundertaking in question and compulsory for
the relevant financial year (119). An adjustment of the audited figures should only take place if this is
required by the provisions of the Merger Regulation, including the cases explained in more detail in
paragraph 172.
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(119) See Case COMP/M.3986 — Gas Natural/Endesa of 15 November 2005; confirmed by Judgment in Case T-417/05,
Endesa v Commission, paragraphs 128, 131, [2006] ECR II-2533.



(170) The Commission is reluctant to rely on management or any other form of provisional accounts in any
but exceptional circumstances(120). Where a concentration takes place within the first months of the
year and audited accountsarenot yet available for themost recent financial year, thefigures to be taken
into account are thoserelating to thepreviousyear. Where there isa major divergencebetween the two
sets of accounts, due to significant and permanent changes in the undertaking concerned, and, in
particular, when the final draft figures for the most recent year have been approved by the board of
management, the Commission may decide to take those figures into account.

(171) Despite the general rule, in cases where major differences between the Community's accounting
standardsand thoseof anon-member country areobserved, theCommission may consider it necessary
to restate these accounts in accordance with Community standards in respect of turnover.

4.2. Adjustments after the date of the last audited accounts

(172) Notwithstanding the foregoing paragraphs, an adjustment must always be made to account for
permanent changes in the economic reality of the undertakings concerned, such as acquisitions or
divestmentswhich arenot or not fully reflected in theaudited accounts. Such changeshaveto be taken
into account in order to identify thetrueresourcesbeing concentrated and to better reflect theeconomic
situation of the undertakings concerned. Those adjustments are only selective in nature and do not
endanger the principle that there should be a simple and objective mechanism to determine the
Commission's jurisdiction as they do not requirea complete revision of theaudited accounts(121). First,
this applies to acquisitions, divestments or closure of part of its business subsequent to the date of the
audited accounts. This is relevant if a company closes a transaction concerning the divestment and
closure of part of its business at any time before the relevant date for establishing jurisdiction (see
paragraph 154) or where such a divestment or closure of a business is a pre-condition for the
operation (122). In thiscase, the turnover to beattributed to that part of thebusinessmust besubtracted
from the turnover of the notifying party as shown in its last audited accounts. If an agreement for the
saleof part of itsbusiness issigned, but theclosing of thesale (in other words, its legal implementation
and the transfer of the legal title to thesharesor assets acquired) has not yet occurred, such a changeis
not taken into account (123), unless thesale isapre-condition for thenotified operation. Conversely, the
turnover of those businesses whose acquisition has been closed subsequent to the preparation of the
most recent audited accounts, but beforetherelevant datefor establishing jurisdiction, must beadded to
a company's turnover for notification purposes.

(173) Second, an adjustment may also be necessary for acquisitions, divestments or closure of part of the
businesswhich havetaken placeduring thefinancial year for which theaudited accountsaredrawn up. If
acquisitions, divestments or closure of part of the business within this period are made, the changes in
the economic resources may only partly be reflected in the audited accounts of the undertaking
concerned. As the turnover of the businesses acquired may be included in the accounts only from the
time of their acquisition, this may not reflect the full annual turnover of the acquired business.
Conversely, the turnover of the businesses divested or closed may still be included in the audited
accountsup to thepoint in timeof their actual divestment or closure. In thesecases, adjustmentshaveto
be made to remove the turnover generated by the divested or closed businesses from the audited
accountsuntil the timeof de-consolidation and to add the turnover which theacquired businesseshave
generated in theyear until thetimethey havebeen consolidated in theaccounts. Asaresult, theturnover
of the businesses divested or closed must be excluded in full and the full annual turnover of the
businesses acquired must be included.

C 95/38 EN Official Journal of the European Union 16.4.2008

(120) See Case COMP/M.3986 — Gas Natural/Endesa of 15 November 2005; confirmed by Judgment in Case T-417/05,
Endesa v Commission, paragraphs 176, 179, [2006] ECR II-2533.

(121) Judgment in Case T-417/05, Endesa v Commission, paragraph 209, [2006] ECR II-2533.
(122) See Judgment in Case T-3/93, Air France v Commission, [1994] ECR II-121 paragraphs 100 et seq. in relation to

Case IV/M.278 — British Airways/Dan Air; Case IV/M.588 — Ingersoll-Rand/Clark Equipment.
(123) CaseIV/M.632 — Rhône Poulenc Rorer/Fisons of 21 September 1995; CaseCOMP/M.1741 —MCI Worldcom/Sprint

of 28 June 2000.



(174) Other factorsthat may affect turnover on a temporary basissuch asadecreasein orders for theproduct
or a slow-down in theproduction processwithin theperiod prior to the transaction will be ignored for
the purposes of calculating turnover. No adjustment to the definitive accounts will be made to
incorporate them.

5. Attribution of turnover under Article 5(4)

5.1. Identification of undertakings whose turnover is taken into account

(175) When an undertaking concerned by a concentration belongs to a group, not only the turnover of the
undertaking concerned is considered, but the Merger Regulation requires to also take into account the
turnover of thoseundertakingswith which theundertaking concerned has links consisting in therights
or powers listed in Article 5(4) in order to determine whether the thresholds contained in Article 1 of
the Merger Regulation are met. The aim is again to capture the total volumeof the economic resources
that are being combined through the operation irrespective of whether the economic activities are
carried out directly by the undertaking concerned or whether they are undertaken indirectly via
undertakings with which the undertaking concerned possesses the links described in Article 5(4).

(176) TheMerger Regulation doesnot delineate theconcept of a group in a singleabstract definition, but sets
out in Article5(4)(b) certain rightsor powers. If an undertakingconcerned directly or indirectly hassuch
links with other companies, those are to be regarded as part of its group for purposes of turnover
calculation under the Merger Regulation.

(177) Article 5(4) of the Merger Regulation provides the following:

‘Without prejudice to paragraph 2 [acquisitions of parts], the aggregate turnover of an undertaking
concerned within the meaning of Article 1(2) and (3) shall be calculated by adding together the
respective turnovers of the following:

(a) the undertaking concerned;

(b) those undertakings in which the undertaking concerned directly or indirectly:

(i) owns more than half the capital or business assets, or

(ii) has the power to exercise more than half the voting rights, or

(iii) has the power to appoint more than half the members of the supervisory board, the
administrative board or bodies legally representing the undertakings, or

(iv) has the right to manage the undertaking's affairs;

(c) those undertakings which have in an undertaking concerned the rights or powers listed in (b);

(d) those undertakings in which an undertaking as referred to in (c) has the rights or powers listed in
(b);

(e) those undertakings in which two or more undertakings as referred to in (a) to (d) jointly have the
rights or powers listed in (b).’

An undertaking which has in another undertaking the rights and powers mentioned in Article 5(4)(b)
will be referred to as the ‘parent’ of the latter in the present section of this Notice dealing with the
calculation of turnover, whereasthelatter isreferred to as ‘subsidiary’ of theformer. In short, Article5(4)
therefore provides that the turnover of the undertaking concerned by the concentration (point (a))
should include its subsidiaries (point (b)), its parent companies (point (c)), the other subsidiaries of its
parent undertakings(point (d)) and any other subsidiary jointly held by two or moreof theundertakings
identified under (a)-(d) (point (e)).
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(178) A graphic example is as follows:

The undertaking concerned and its group:

a: The undertaking concerned (124)

b: Itssubsidiaries, jointly held companiestogether with third parties(b3) and their own subsidiaries
(b1 and b2)

c: Its parent companies and their own parent companies (c1)

d: Other subsidiaries of the parent companies of the undertaking concerned

e: Companies jointly held by two (or more) companies of the group

x: Third party

Note: the lettersa— ecorrespond to therelevant pointsof Article5(4). Percentagesset out in thegraph
relate to the percentage of voting rights held by the respective parent company.

(179) The rights or powers listed in Article 5(4)(b)(i)-(iii) can be identified in a rather straightforward way as
they refer to quantitative thresholds. These thresholds are fulfilled if the undertaking concerned owns
more than half of the capital or business assets of other undertakings, has more than half of the voting
rightsor has legally the power to appoint more than half of the board members in other undertakings.
However, the thresholds are also met if the undertaking concerned de facto has the power to exercise
morethan half of thevoting rightsin theshareholders' assembly or thepower to appoint morethan half
of the board members in other undertakings(125).
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(124) For thegraph it isassumed that the joint venture itself is theundertaking concerned according to thecriteriaset out in
paragraph 146 (acquisition by a full-function JV operating on the same market).

(125) Case IV/M.187 — Ifint/Exor of 2 March 1992; Case IV/M.062 — Eridania/ISI of 30 July 1991.



(180) Theprovision contained in Article5(4)(b)(iv) refersto theright to managetheundertaking'saffairs. Such
aright to manageexistsunder company law in particular on thebasisof organisational contractssuch as
a ‘Beherrschungsvertrag’ under German law, on thebasisof businessleaseagreementsor on thebasisof the
organisation structure for the general partner in a limited partnership (126). However, the ‘right to
manage’ may also result from the holding of voting rights (alone or in combination with contractual
arrangements, such as a shareholders' agreement) which enable, on a stable, dejurebasis, to determine
the strategic behaviour of an undertaking.

(181) The right to manage also covers situations in which the undertaking concerned jointly has the right to
managean undertaking'saffairs together with third parties(127). Theunderlying consideration is that the
undertakingsexercising joint control havejointly theright to managethecontrolled undertakings' affairs
even if each of them individually may havethose rightsonly in a negativesense, i.e. in the form of veto
rights. In theexample, theundertaking (b3) which is jointly controlled by theundertaking concerned (a)
and athird party (x) is taken into account asboth (a) and (x) haveveto rights in (b3) on thebasisof their
equal shareholding in (b3) (128). Under Article5(4)(b)(iv) theCommission only takes into account those
joint ventures in which theundertaking concerned and third partieshave dejurerights that giveriseto a
clear-cut right to manage. The inclusion of joint ventures is therefore limited to situations where the
undertaking concerned and third partieshaveajoint right to manageon thebasisof an agreement, e.g. a
shareholders' agreement, or where the undertaking concerned and a third party have an equality of
voting rights to the effect that they have the right to appoint an equal number of members to the
decision-making bodies of the joint venture.

(182) In the same way, where two or more companies jointly control theundertaking concerned in thesense
that the agreement of each and all of them is needed in order to manage the undertaking affairs, the
turnover of all of them is included. In the example, the two parent companies (c) of the undertaking
concerned (a) would be taken into account as well as their own parent companies (c1 in the example).
This interpretation results from thereferral from Article5(4)(c), dealing with thiscase, to Article5(4)(b),
which is applicable to jointly controlled companies as set out in the preceding paragraph.

(183) When any of thecompaniesidentified on thebasisof Article5(4) also haslinksasdefined in Article5(4)
with other undertakings, these should also be brought into the calculation. In the example, one of the
subsidiariesof theundertakingconcerned a(called b) hasin turn itsown subsidiariesb1 and b2 and one
of the parent companies (called c) has its own subsidiary (d).

(184) Article5(4) setsout specific criteriafor identifying undertakingswhoseturnover can beattributed to the
undertaking concerned. These criteria, including the ‘right to manage the undertaking's affairs’, are not
coextensive with the notion of ‘control’ under Article 3(2). There are significant differences between
Articles3 and 5, asthoseprovisionsfulfil different roles. Thedifferencesaremost apparent in thefield of
de facto control. Whereas under Article 3(2) even a situation of economic dependence may lead to
control on a defacto basis (see in detail above), a solely controlled subsidiary is only taken into account
on a defacto basis under Article 5(4)(b) if it is clearly demonstrated that the undertaking concerned has
the power to exercise more than half of the voting rights or to appoint more than half of the board
members. Concerning joint control scenarios, Article 5(4)(b)(iv) covers those scenarios where the
controlling undertakings jointly havea right to manageon the basis of individual veto rights. However,
Article 5(4) would not cover situations where joint control occurs on a de facto basis due to strong
common interestsbetween different minority shareholdersof the joint venturecompany on thebasisof
shareholders' attendance. Thedifferenceisreflected in thefact that Article5(4)(b)(iv) refersto the right to
manage, and not a power (as in subparagraph (b)(ii) and (iii)) and is explained by the need for precision
and certainty in the criteria used for calculating turnover so that jurisdiction can be readily verified.
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(126) Case IV/M.126 — Accor/WagonLits of 28 April 1992.
(127) Case COMP/M.1741 — MCI Worldcom/Sprint; Case IV/M. 187 — Ifint/Exor; Case IV/M.1046 — Ameritech/Tele

Danmark.
(128) However, only half of the turnover generated by b3 is taken into account, see paragraph 187.



Under Article 3(3), however, the question whether a concentration arises can be much more
comprehensively investigated. In addition, situations of negative sole control are only exceptionally
covered (if theconditionsof Article5(4)(b)(i)-(iii) aremet in thespecific case); the ‘right to manage’ under
Article5(4)(b)(iv) doesnot cover negativecontrol scenarios. Finally, Article5(4)(b)(i), for example, covers
situations where ‘control’ under Article 3(2) may not exist.

5.2. Allocation of turnover of the undertakings identified

(185) In general, as long as the test under Article 5(4)(b) is fulfilled, the whole turnover of the subsidiary in
question will be taken into account regardless of the actual shareholding which the undertaking
concerned holds in the subsidiary. In the chart, the whole turnover of the subsidiaries called b of the
undertaking concerned a will be taken into account.

(186) However, theMerger Regulation includesspecific rulesfor joint ventures. Article5(5)(b) providesthat for
joint venturesbetween two or moreundertakingsconcerned, the turnover of the joint venture(as far as
the turnover isgenerated from activitieswith third partiesasset out above in paragraph 168) should be
apportioned equally amongst theundertakingsconcerned, irrespectiveof their shareof thecapital or the
voting rights.

(187) The principle contained in Article 5(5)(b) is followed by analogy for the allocation of turnover for
joint venturesbetween undertakingsconcerned and third parties if their turnover is taken into account
according to Article 5(4)(b) as set out above in paragraph 181. The Commission's practice has been to
allocateto theundertakingconcerned theturnover of thejoint ventureon aper capitabasisaccording to
thenumber of undertakingsexercising joint control. In the example, half of the turnover of b3 is taken
into account.

(188) The rules of Article 5(4) also have to be adapted in situations involving a change from joint to sole
control in order to avoid double counting of the turnover of the joint venture. Even if the acquiring
undertaking has rights or powers in the joint venturewhich satisfy the requirementsof Article5(4), the
turnover of theacquiring shareholder hasto becalculated without theturnover of the joint venture, and
the turnover of the joint venture has to be taken without the turnover of the acquiring shareholder.

5.3. Allocation of turnover in case of investment funds

(189) The investment company, as set out above in paragraph 15, normally acquires indirect control over
portfolio companies held by an investment fund. In the same way, the investment company may be
considered to indirectly have the powers and rights which are set out in Article 5(4)(b), in particular to
indirectly have the power to exercise the voting rights held by the investment fund in the portfolio
companies.

(190) Thesameconsiderations, asset out above in the framework of Article3 (paragraph 15), may also apply
if an investment company setsup several investment fundswith possibly different investors. Typically, on
the basis of the organisational structure, in particular links between the investment company and the
general partner(s) of the different funds organised as limited partnerships, or contractual arrangements,
especially advisory agreements between the general partner or the investment fund and the investment
company, the investment company will indirectly have the power to exercise the voting rights held by
the investment fund in theportfolio companiesor indirectly haveone of the other powersor rightsset
out in Article5(4)(b). In thesecircumstances, the investment company may exercisea common control
structure over the different funds which it has set up and the common operation of the different funds
by the investment company is often indicated by a common brand for the funds.
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(191) Consequently, such an organisation of the different funds by the investment company may lead to the
result that the turnover of all portfolio companies held by different funds is taken into account for the
purpose of assessing whether the turnover thresholds in Article 1 are met if the investment company
acquires indirect control of a portfolio company via one of the funds.

5.4. Allocation of turnover for State-owned undertakings

(192) As regards the calculation of turnover of State-owned undertakings, Article 5(4) should be read in
conjunction with recital 22 of the Merger Regulation. This recital declares that, in order to avoid
discrimination between thepublic and privatesectors, ‘in thepublic sector, calculation of theturnover of
an undertaking concerned in a concentration needs, therefore, to takeaccount of undertakings making
up an economic unit with an independent power of decision, irrespective of the way in which their
capital is held or of the rules of administrative supervision applicable to them’ (129).

(193) This recital clarifies that Member States (or other public bodies) are not considered as ‘undertakings’
under Article5(4) simply because they haveinterests in other undertakingswhich satisfy theconditions
of Article5(4). Therefore, for thepurposesof calculating turnover of State-owned undertakings, account
is only taken of those undertakings which belong to the same economic unit, having the same
independent power of decision.

(194) Thus, where a State-owned company is not subject to any coordination with other State-controlled
holdings, it should be treated as independent for the purposes of Article 5, and the turnover of other
companiesowned by that Stateshould not be taken into account. Where, however, several State-owned
companiesareunder thesameindependent centreof commercial decision-making, then the turnover of
thosebusinessesshould beconsidered part of thegroup of theundertaking concerned for thepurposes
of Article 5.

V. GEOGRAPHIC ALLOCATION OF TURNOVER

(195) The thresholds concerning Community-wide and Member State turnover in Article 1(2) and (3) aim to
identify cases which have sufficient turnover within the Community in order to be of Community
interest and which are primarily cross-border in nature. They require turnover to be allocated
geographically to theCommunity and to individual Member States. Sinceaudited accountsoften do not
provide a geographical breakdown as required by the Merger Regulation, the Commission will rely on
thebest figuresavailableprovided by theundertakings. Thesecond subparagraph of Article5(1) provides
that thelocation of turnover isdetermined by thelocation of thecustomer at thetimeof thetransaction:

‘Turnover, in the Community or in a Member State, shall comprise products sold and services provided
to undertakings or consumers, in the Community or in that Member State as the case may be.’

General rule

(196) The Merger Regulation does not discriminate between ‘products sold’ and ‘services provided’ for the
geographic allocation of turnover. In both cases, thegeneral rule is that turnover should beattributed to
theplacewherethecustomer is located. Theunderlying principle is that turnover should beallocated to
the location where competition with alternativesuppliers takesplace. This location is normally also the
place where the characteristic action under the contract in question is to be performed, i.e. where the
service is actually provided and the product is actually delivered. In the case of Internet transactions, it
may be difficult for the undertakings to determine the location of the customer at the time when the
contract is concluded via the Internet. If theproduct or theservice itself isnot supplied via the Internet,
focusing on the place where the characteristic action under the contract is performed may avoid those
difficulties. In the following, the sale of goods and the provision of services are dealt with separately as
they exhibit certain different features in terms of allocation of turnover.
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(129) See also Case IV/M.216 — CEA Industrie/France Telecom/Finmeccanica/SGS-Thomson, of 22 February 1993.



Saleof goods

(197) For thesaleof goods, particular situationsmay arisein situations in which theplacewherethecustomer
waslocated at thetimeof concluding thepurchaseagreement isdifferent from thebilling addressand/or
the place of delivery. In these situations, the place where the purchase agreement was entered into and
the place of delivery are more important than the billing address. As the delivery is in general the
characteristic action for the sale of goods, the place of delivery may even be prevailing over the place
where the customer was located at the time when the purchase agreement was concluded. This will
depend on whether theplaceof delivery is to beconsidered theplacewherecompetition takesplace for
thesaleof goodsor whether competition rather takesplaceat theresidenceof thecustomer. In thecase
of asaleof mobilegoods, such asamotor car, to afinal consumer, theplacewherethecar isdelivered to
the customer is decisive even if the agreement was concluded via the phone or the Internet before.

(198) A specific situation arises in cases wherea multinational corporation has a Community buying strategy
and sourcesall its requirements for a good from one location. As a central purchasing organisation can
take different forms, it is necessary to consider its concrete form since this may determine how to
allocatetheturnover. Wheregoodsarepurchased by and delivered to thecentral purchasingorganisation
and are subsequently re-distributed internally to different plants in avariety of Member States, turnover
is allocated only to the Member Statewhere the central purchasing organisation is located. In this case,
competition takes place at the location of the central purchasing organisation and this is also the place
wherethecharacteristicaction under thesalescontract isperformed. Thesituation isdifferent in caseof
direct links between the seller and the different subsidiaries. This comprises the case where the central
purchasing organisation concludesamereframework agreement, but theindividual ordersareplaced by
and the products are directly delivered to the subsidiaries in different Member Statesas well as the case
where the individual orders are placed via the central purchasing organisation, but the products are
directly delivered to the subsidiaries. In both cases, turnover is to be allocated to the different Member
States in which the subsidiaries are located, irrespective of whether the central purchasing organisation
or thesubsidiaries receive thebillsand effect thepayment. Thereason is that in both casescompetition
with alternative suppliers takes place for the delivery of products to the different subsidiaries even
though the contract is concluded centrally. In the first case, in addition, the subsidiaries actually decide
upon the quantities to be delivered and on an element essential for competition on their own.

Provision of services

(199) For services, theMerger Regulation foresees that theplaceof their provision to thecustomer is relevant.
Servicescontainingcross-border elementscan beconsidered to fall into threegeneral categories. Thefirst
category comprises cases where the service provider travels, the second category cases where the
customer travels. Thethird category comprisesthosecaseswhereaserviceisprovided without either the
serviceprovider or thecustomer having to travel. In thefirst two categories, theturnover generated is to
beallocated to theplaceof destination of thetraveller, i.e. theplacewheretheserviceisactually provided
to the customer. In the third category, the turnover is generally to be allocated to the location of the
customer. For thecentral sourcing of servicestheaboveoutlined principles for thecentral purchasing of
goods apply in an analogous way.

(200) An exampleof the first category would be a situation wherea non-European company providesspecial
airplanemaintenanceservices to a carrier in a Member State. In thiscase, theserviceprovider travels to
theCommunity where theservice isactually provided and wherealso competition for thisservice takes
place. If a European tourist hires a car or books a hotel directly in the United States, this falls into the
second category as the service is provided outside the Community and also competition takes place
between hotels and rental car companies at the location chosen. However, the case is different for
packageholidays. For thiskind of holiday, theservicestartswith thesaleof thepackagethrough atravel
agent at the customer's location and competition for the sale of holidays through travel agents takes
place locally, as with retail shopping, even though parts of the service may be provided in a number of
distant locations. The case therefore falls into the third category and the turnover generated is to be
allocated to the customer's location. The third category also comprisescases like the supply of software
or thedistribution of filmswhich aremadeoutside theCommunity, but aresupplied to a customer in a
Member State so that the service is actually provided to the customer within the Community.
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(201) Cases concerning the transport of goods are different as the customer, to whom those services are
provided, does not travel, but the transport service is provided to the customer at its location. Those
cases fall into the third category and the location of the customer is the relevant criterion for the
allocation of the turnover.

(202) In telecom cases, the qualification of call termination services may raise problems. Although call
termination would appear to fall into the third category, there are reasons to treat it differently. Call
termination servicesareprovided, e.g., in situationswhereacall, originating from aEuropean operator, is
being terminated in the United States. Although neither the European nor the USoperator travels, the
signal travels and the service is provided by the US network to the European operator in the United
States. This is also the place where competition takes place (if any). The turnover is therefore to be
considered as non-Community turnover (130).

Specific sectors

(203) Certain sectorsdo, however, posevery particular problemswith regard to thegeographical allocation of
turnover. These will be dealt with in Section VI below.

VI. CONVERSION OF TURNOVER INTO EURO

(204) When converting turnover figures into euro great careshould betaken with theexchangerateused. The
annual turnover of acompany should beconverted at theaverageratefor thetwelvemonthsconcerned.
This average can be obtained via DG Competition's website(131). The audited annual turnover figures
should be converted as such and not be broken down into quarterly or monthly figures which would
then be converted individually.

(205) When a company has sales in a range of currencies, the procedure is no different. The total turnover
given in the consolidated audited accounts and in that company's reporting currency is converted into
euros at the yearly average rate. Local currency sales should not be converted directly into euros since
these figures are not from the consolidated audited accounts of the company.

VII. PROVISIONSFOR CREDIT AND OTHER FINANCIAL INSTITUTIONSAND INSURANCEUNDERTAKINGS

1. Scope of application

(206) Dueto thespecific natureof thesector, Article5(3) containsspecific rulesfor thecalculation of turnover
of credit and other financial institutions as well as insurance undertakings.

(207) In order to define the terms ‘credit institutions and other financial institutions’ under the Merger
Regulation, the Commission in its practice has consistently adopted the definitions provided in the
applicable European regulation in the banking sector. TheDirectiveon the taking up and pursuit of the
business of credit institutions foresees that (132):

— ‘Credit institution shall mean an undertaking whose business is to receive deposits or other
repayable funds from the public and to grant credits for its own account.’

— ‘Financial institution shall mean an undertakingother than acredit institution, theprincipal activity
of which is to acquireholdingsor to carry on oneor moreof theactivities listed in points2 to 12
of Annex I.’
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(130) Thisdoesnot affect theturnover which theEuropean telephony operator generatesvis-à-vis itsown customer with this
call.

(131) See http://europa.eu.int/comm/competition/mergers/others/exchange_rates.html#footnote_1. The website makes
reference to the European Central Bank's Monthly Bulletin.

(132) Thedefinitions are to befound in Article1 (1) and (5) of Directive2000/12/EC of theEuropean Parliament and of the
Council of 20 March 2000 relating to the taking up and pursuit of the business of credit institutions (OJ L 126,
26.5.2000, p. 1).



(208) Financial institutions within the meaning of Article 5(3) of the Merger Regulation are, accordingly, on
theonehand holding companiesand, on theother hand, undertakingswhich perform on aregular basis
asa principal activity oneor moreactivities expressly mentioned in points2 to 12 of theAnnex of the
banking Directive. These activities include:

— lending (comprising activities such as consumer credit, mortgage credit, factoring);

— financial leasing;

— money transmission services;

— issuing and administering means of payment (e.g. credit cards, travellers' cheques and bankers'
drafts);

— guarantees and commitments;

— trading for own account or for account of customersin money market instruments, (cheques, bills,
certificatesof deposit, etc.), foreign exchange, financial futuresand options, exchangeand interest-
rate instruments, transferable securities;

— participation in securities issues and the provision of services related to such issues;

— money broking;

— portfolio management and advice; and

— safekeeping and administration of securities.

2. Calculation of turnover

(209) Article5(3) of theMerger Regulation setsout themethodsof calculation of turnover for credit and other
financial institutions and for insurance undertakings. In the following Section, some supplementary
questions related to turnover calculation for the abovementioned types of undertakings are addressed.

2.1. Calculation of turnover of credit and financial institutions (other than financial holding
companies)

2.1.1. Gener al

(210) Thereare normally no particular difficulties in applying thebanking incomecriterion for the definition
of the worldwide turnover to credit institutions and other kinds of financial institutions.

For the geographic allocation of turnover to the Community and to individual Member States, the
specific provision of Article 5 (3)(a) second subparagraph applies. It specifies that the turnover is to be
allocated to thebranch or division established in theCommunity or in theMember Statewhich receives
this income.

2.1.2. Tur nover of l easi ng compani es

(211) There is a fundamental distinction to be made between financial leases and operating leases. Basically,
financial leases aremadefor longer periods than operating leases and ownership isgenerally transferred
to the lessee at the end of the lease term by means of a purchase option included in the lease contract.
Under an operating lease, on the contrary, ownership is not transferred to the lessee at the end of the
leaseterm and thecostsof maintenance, repair and insuranceof theleased equipment areincluded in the
lease payments. A financial lease therefore functions as a loan by the lessor to enable the lessee to
purchase a given asset.
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(212) As already mentioned above, a company performing as its principal activity financial leasing is a
financial institution within themeaningof Article5(3)(a) and itsturnover isto becalculated according to
the specific rules set out in this provision. All payments on financial leasing contracts, except for the
redemption part, are to be taken into account; a sale of future leasing paymentsat thebeginning of the
contract for re-financing purposes is not relevant.

(213) Operational leasing activitiesare, however, not considered to becarried out by financial institutions, and
therefore the general turnover calculation rules of Article 5(1) apply (133).

2.2. Insurance undertakings

(214) In order to measure the turnover of insurance undertakings, Article 5(3)(b) of the Merger Regulation
providesthat grosspremiumswritten aretaken into account. Thegrosspremiumswritten arethesum of
received premiums, including any received reinsurance premiums if the undertaking concerned has
activities in the field of reinsurance. Outgoing or outward reinsurance premiums, i.e. all amounts paid
and payable by the undertaking concerned to get reinsurance cover, are only costs related to the
provision of insurance coverage and are not to be deducted from the gross premiums written.

(215) Thepremiumsto betaken into account arenot only related to new insurancecontractsmadeduring the
accounting year being considered but also to all premiums related to contracts made in previous years
which remain in force during the period taken into consideration.

(216) In order to constituteappropriate reserves allowing for the payment of claims, insurance undertakings,
usually hold aportfolio of investmentsin shares, interest-bearing securities, land and property and other
assetsproviding annual revenues. Theannual revenuescoming from thosesourcesarenot considered as
turnover for insurance undertakings under Article 5(3)(b). However, a distinction has to be made
between pure financial investments, which do not confer therightsand powersspecified in Article5(4)
to the insurance undertaking in the undertakings in which the investment has been made, and those
investments leading to theacquisition of an interest which meets thecriteriaspecified in Article5(4)(b).
In the latter case, Article5(4) of theMerger Regulation applies, and theturnover of thisundertaking has
to be added to the turnover of the insurance undertaking, as calculated according to Article 5(3)(b), for
the determination of the thresholds laid down in the Merger Regulation (134).

2.3. Financial holding companies

(217) As an ‘other financial institution’ within the meaning of Article 5(3)(a) of the Merger Regulation, the
turnover of afinancial holdingcompany hasto becalculated according to thespecific rulesset out in this
provision. However, in thesameway asmentioned abovefor insuranceundertakings, Article5(4) applies
to those participations which meet the criteria specified in Article 5(4)(b). Thus, the turnover of a
financial holding is to be basically calculated according to Article 5(3), but it may be necessary to add
turnover of undertakings falling within thecategories set out in Article5(4) (‘Art. 5(4) companies’) (135).
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(133) See Case IV/M.234 — GECC/Avis Lease, 15 July 1992.
(134) See Case IV/M.018 — AG/AMEV, of 21 November 1990.
(135) The principles for financial holding companies may to a certain extent be applied to fund management companies.



(218) In practice, the turnover of the financial holding company (non-consolidated) must first be taken into
account. Then the turnover of the Art. 5(4) companies must be added, whilst taking care to deduct
dividends and other income distributed by those companies to the financial holdings. The following
provides an example for this kind of calculation:

(EUR million)

1. Turnover related to financial activities (from non-consolidated P&L) 3 000
2. Turnover related to insurance Art. 5(4) companies (gross premiums

written) 300
3. Turnover of industrial Article 5(4) companies 2 000
4. Deduct dividends and other income derived from Art. 5(4) companies 2

and 3 <200>

Total turnover financial holding and its group 5 100

(219) In such calculations different accounting rules may need to be taken into consideration. Whilst this
consideration applies to any type of undertaking concerned by the Merger Regulation, it is particularly
important in the case of financial holding companies(136) where the number and the diversity of
enterprises controlled and the degree of control the holding holds on its subsidiaries, affiliated
companies and other companies in which it has shareholding requires careful examination.

(220) Turnover calculation for financial holding companiesasdescribed abovemay in practiceproveonerous.
Thereforeastrict and detailed application of thismethod will benecessary only in caseswhere it seems
that the turnover of a financial holding company is likely to be close to the Merger Regulation
thresholds; in other cases it may well be obvious that the turnover is far from the thresholds of the
Merger Regulation, and therefore the published accounts are adequate for the establishment of
jurisdiction.
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(136) See for example Case IV/M.166 — Torras/Sarrió, of 24 February 1992.


