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During the past few weeks the number of complaints against Apple’s practices concerning the App Store has
not gone unnoticed. While previous complaints by unhappy developers were perceived as isolated cases it
would seem that now the flood gates have been opened, and the stream is primarily targeting Apple. In Europe,
this development has been given quite some media coverage that also triggered the interest of the Commission
(https://techcrunch.com/2019/05/06/eu-will-reportedly-investigate-apple/?
guccounter=1&guce_referrer_us=aHROcHM®6Ly93d3cuZ29vZ2xILmNvbS8&guce_referrer_cs=Cse-
ZtvinlgAOyv2aXjBaA) and the Dutch competition authority (https://www.acm.nl/en/publications/acm-launches-
investigation-abuse-dominance-apple-its-app-store). This post will explore some of the potential anti-
competitive concerns identified in these recent cases and address their significance for competition law
enforcement in digital markets.

Complaints coming from App developers

During the past few years the complaints of app developers against Google and Apple have received limited
interest from competition law authorities. These complaints primarily concerned the removal of apps from the
app stores of Google and/ or Apple. In such cases the removal of the apps was motivated by interference with
the business model of the app store (https://www.techtimes.com/articles/14379/20140829/google-removes-
disconnect-mobile-other-privacy-apps-from-android-play-store.htm), infringement of various legal provisions
(e.g. IP, Privacy (https://www.theverge.com/2018/9/7/17832106/apple-utility-app-adware-doctor-stolen-china-
removed) law (https://www.cnbc.com/2019/02/07/apple-threatens-to-remove-iphone-apps-caught-recording-
users-screens.html)), not providing any app-like service (https://indianexpress.com/article/technology/tech-
news-technology/google-removes-28-fake-apps-from-play-store-quick-heal-5594859/) and/or a general
infringement of the terms and conditions (https://9to5google.com/2019/01/14/google-removing-sms-call-
violations/) of the app store. Many of these removals were, however, not seen as problematic but rather as a
routine task performed by either Google or Apple in order to maintain the quality of their app stores. The
number of yearly removals that sometimes managed to reach six figure numbers
(https:/ftechcrunch.com/2018/01/30/google-says-it-removed-700k-apps-from-the-play-store-in-2017-up-70-
from-2016/) were event publicly announced as a sign of quality control. This is due to the fact that many of the
removals concerned malicious apps (https://www.indiatoday.in/technology/news/story/google-removes-85-
dangerous-apps-from-android-play-store-check-this-list-to-ensure-they-are-not-in-your-phone-1427182-
2019-01-09) originating from both unknown and well-known developers.
(https://www.buzzfeednews.com/article/craigsilverman/google-ban-play-store-do-global-baidu)
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More recently, however, it would appear that non-fraudulent app developers have become more vocal with

regard to the treatment they receive from Apple and Google. In these new cases app developers claim that the

removals and business practices of Apple and Google have an anti-competitive motive and/or effect, targeted at

eliminating and undermining competition. The case of Unlockd, an advertisement app, that was removed by
Google was one of the first to address the potential anti-competitive motive of removal actions in the case of
app stores. Unlockd would have potentially become a competitor of Google in the market of online
advertisement (see previous post on this (https://www.lexxion.eu/en/coreblogpost/online-platforms-and-

exclusionary-abuses-unlockd-vs-google-a-seminal-case-in-the-making/)) if it were not removed from the Play

Store and as a result end up facing liquidity problems (https://www.afr.com/technology/apps/unlockd-will-
cease-to-exist-if-google-blocks-the-app-20180601-h10ubw). This reliance on competition law arguments by

app developers to counter undesired business practices in the context of app stores has been embraced also in

the recent complaints against Apple.

Perhaps the most prominent of these claims was put forward by Spotify

(https://www.timetoplayfair.com/) which complained Apple is intentionally undermining Spotify’s competitive
position. According to Spotify (i) Apple’'s commission and pricing policy is applied in an abusive and
discriminatory manner; (ii) Spotify does not enjoy the same degree of integration and interoperability like

Apple’'s own music streaming services; (iii) Apple restricts the communication between Spotify and its customers

and (iv) it forces both app developers and consumers to use Apple’s In App Payment system (see previous post

(https://[www.lexxion.eu/en/coreblogpost/spotify-apple/) on this topic). While Apple publicly challenged

Spotify’s arguments (https://www.apple.com/newsroom/2019/03/addressing-spotifys-claims/), it would appear

that their rebuttal was not sufficiently convincing as the Commission is likely to look into
(https:/ftwitter.com/vestager/status/1106155165315489792) Spotify’s complaint.

Not long after Spotify’s complaint, several app developers providing parental control apps
(https://www.nytimes.com/2019/04/27/technology/apple-screen-time-trackers.html) made the headlines with
claims of anti-competitive practices by Apple. According to the app developers they were at times required to

remove some of the core functions of their apps in order to not to be removed from the App Store. The removal

of these functionalities made the apps, according to the developers, less effective for consumers
(https://www.kaspersky.com/blog/apple-fas-complaint/26017/?ref=555601-
3947X638757X8e5ab437f86a3607a1a5a2f3df277d07 &affmt=2&affmn=1&ref=555601-
66960X1514734Xd044c9f2a224c1094d07ecd1dac8b4e4s&affmt=2&affmn=1). In other instances Apple’s

instructions with regard to non-compliance with its policy were not sufficiently detailed in order to identify and

modify the problematic aspects of the apps which inevitably led to the removal from the App Store, according to

the app developers. Apple on it part defended its position by claiming that its decisions in these cases were
motivated by security and privacy (https://www.apple.com/newsroom/2019/04/the-facts-about-parental-
control-apps/) concerns raised by the technologies implemented by the respective apps. While Apple’s
arguments may be correct from a technical perspective, the circumstances of this situation seem rather

suspicious. This is because some of the apps involved have been offered in the App Store for extended periods

of time (sometimes longer than a year) without any objection from Apple only to be confronted with this

matter now — when Apple decided to introduce a similar functionality in its latest update of 10S 12 named Screen

Time (https://www.nytimes.com/2018/06/04/technology/apples-wwdc-live.html?module=inline).

Against this background of complaints made to the EU commission concerning potential abuses of dominance,

the Dutch competition authority launched a market study (https://www.acm.nl/en/publications/acm-launches-
market-study-mobile-app-stores) into mobile app stores which identified multiple competitive concerns with
respect to the business practices of Apple and Google.

Findings of the Dutch competition authority (‘ACM’)

In its report, delivered on the 11t of April, the ACM finds that the app stores of both Google and Apple
constitute competitive bottlenecks with regard to their respective mobile OSs. In reaching this conclusion the
ACM looked into the alternatives for app stores that consumers and app developers have. In this assessment
the ACM found that app developers could in theory reach consumers via alternative routes however these
routes were not considered to constitutes suitable alternatives to app stores. The alternatives for app
developers assessed by the ACM were:
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¢ Providing side-loading options — which allow consumers to install apps of their smartphones
independently (e.g. as in the case of famous game Fortnite (https://www.scmp.com/culture/arts-
entertainment/article/2158983/fortnite-bypassing-googles-app-store-will-cost-android)).
¢ Designing web-apps (https://onezero.medium.com/the-end-of-app-stores-is-rapidly-approaching-
b972da395097?gi=a86d6ee9db1b) that do not require installing but can be utilized by consumers via the
internet browsers on their smartphones
e Requesting OEMs to pre-install their apps
Side-loading was found to be an unsuitable alternative as it requires that consumers have a rather advanced
technical understanding of smartphone software technology. Furthermore, this possibility was only available to
the android OS. Web-apps could at times be suitable alternatives when dealing with simple functionalities
however, they remain unsuitable for the more complex tasks often performed by regular apps. Furthermore, in
the case of 10S the use of web-apps is even more limited due to the fact that Apple I0S does not support Adobe
Flash that is often needed for such web- apps. Finally, pre-installation by OEM’s is only open to a very limited
group of popular apps that are willing to pay significant sums of money for this option (e.g. Google search on
I0S, ). With respect to consumers the ACM noted that consumers use the app store of their smartphone’s 0S
and do not engage in multi-homing (which in the case of Apple is not an option).

With regard to the business practices of Apple and Google, the ACM identified some potentially problematic
practices including:

e Favoring of own apps - Google's and Apple’s apps are —preinstalled and are fully integrated with their
respective smartphone software and hardware framework granting them for example full access to the NFC
chip and the OS’ digital assistant while third party apps do not receive such options. Furthermore the
obligation to use the IAP grants Apple and Google full access to consumer data while completely restricting
such access for third party apps.

¢ Unequal treatment in general- the restrictions concerning the level of interoperability and integration of third
party apps are applied in an unequal way at times regardless of whether such apps compete directly with
apps of Apple or Google.

e Lack of transparency- the formulation of the terms and conditions is at times too wide and ambiguous
leaving too much room for interpretation by Apple and Google to the detriment of third party app providers.

While the report of the ACM leaves quite some room for counter arguments by Apple and Google to depend

many of the practices that are not to the liking of third party app developers, it would appear that the ACM

considers some of the findings to be rather serious. Accordingly a few days following the publication of its
report the ACM also announced it started an investigation into abuse of dominance by Apple.

(https://www.acm.nl/en/publications/acm-launches-investigation-abuse-dominance-apple-its-app-store)

What can we hope for next: a (platform) governance assessment

The discussions concerning the potentially anti-competitive practices of Apple and Google with respect to their
app stores will bring about a difficult balancing test where the objective justification option under Art. 102 TFEU
will play a more important role than ever. The competitive bottleneck characteristic of app stores as identified
by the ACM will most likely translate to a position of market dominance under Art. 102 TFEU. The problematic
practices identified by app developers as well as the ACM will therefore likely be assessed as potential abuses
dominance such as:

e Tying: IAP payment system to certain types of apps that also restricts access to customer data by such apps

e Discriminatory pricing and/or margin squeeze: the application of the 30% commission to certain apps

o Refusal to supply/ applying dissimilar trading conditions/ self-preferencing: limited integration and
interoperability to third party apps

Furthermore, in the course of the investigations and inspections of the terms and conditions of the Google and

Apple app stores it is likely that more seemingly problematic practices will be subject to competition law

scrutiny. Such practices will likely include rules that restrict the commercial freedom of app developers outside

the sphere of the app stores as well as possibly the intervention in the adoption of certain technologies by third

party apps.
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Unlike previous cases, however, finding an abuse with respect to such practices in the case of the app stores will
require an evaluation that adequately addresses their special nature, namely that of governance rules of a
multi-sided platform. The majority of the claims against Apple and Google concern namely their terms and
conditions which are designed with the purpose to regulate the scale and behavior in the app store in manner
that increases the value of the app store for both app developers and consumers. Accordingly the terms and
conditions are designed to increase participation optimally by both groups of app store customers in a profitable
manner while preventing undesired practices that may undermine the success of the platform, namely the app
store. Therefore it is important that in the scope of the future analysis this particular purpose of the terms and
conditions will be taken into account when assessing the potential existence of an abuse and evaluating the
potential objective justifications for the adoption of such rules. In this regard while many elements of the terms
and conditions may appear anti-competitive at a first glance they might prove not to be so within this grater
context. Due to the fact that such considerations are not only restricted to app store but are in fact inherent to
all cases of multi-sided platforms (see previous post on governance for more
(https://www.lexxion.eufen/coreblogpost/business-users-vs-platforms-a-not-entirely-new-battle-frontier/)),
this inquiry into app store may deliver an outcome suitable to serve as a guideline for addressing future
platform cases.

Conclusion

It would appear that the growing number of complaints against Google and Apple with respect to their app
store may trigger the next wave of competition law cases in the context of digital markets. The unique position
of both these undertakings in the app market helps overcoming the threshold of dominance that would
normally be considered a challenge when dealing with a multi-sided platform. This does not mean, however,
that the legal analysis will be easy as the (pro and anti-) competitive effect of platform governance rules will
have to be assessed in the context of such prospective cases. However, despite this difficulty having a decision
of this kind will help propel current practice into a more resilient framework apt of dealing with cases
concerning multi-sided markets. It now remains to be seen which side of the Atlantic will deal with this matter
first in light of the recent outcome in Apple v. Pepper (https://www.theverge.com/2019/5/13/18617727/apple-v-
pepper-antitrust-illinois-brick-supreme-court-case-loss) (that will be addressed in a following post).
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Requiem for an objection: the Commission drops half of its App Store case

On 28 February 2023, the European Commission (EC) sent Apple a new Statement of Objections
(SO) ‘clarifying its concerns over App Store rules for music streaming providers’. Rather than a
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the non-exhaustive character of art. 102 TFEU

The recent case of Lithuanian Railways provides yet another clarification on the scope of application
of the Bronner case law. The Judgement of the CJEU reconfirms exceptional character of the Bronner
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On-platform Tying or Another Case of Leveraging- A Discussion on Facebook
Marketplace

Just before 2022 ended the Commission sent a statement of objections to Meta regarding the
potential abusive behaviour of Facebook. According to the statement of objections, Facebook may
be engaging in (i) abusive tying practices with regard to Facebook Marketplace as users (i.e.
consumers) that log into Facebook and are automatically also offered access to the Facebook
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The draft notice on market definition and multisided (digital) platforms - avoiding rather
than resolving some of the main challenges

Approximately a month ago the Commission published its draft notice on the definition of the
relevant market. The new notice is supposed to replace the old one that dates back to 1997 and
thereby bring the entire process up to date with today’s new challenges, particularly in the context
of digital markets. A first read of this long awaited document [...]
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Case C-721/20 - DB Station & Service - Can secondary legislation limit the private
enforcement of art. 102 TFEU?

Last month the CJEU delivered an interesting ruling on the scope of application of art. 102 TFEU
when dealing with excessive or unfair prices in the railway sector. A first reading of the final
conclusion of the CJEU would give the impression that the scope of application of art. 102 TFEU is
being unduly restricted with this case by making [...]

®, 0 Comments (https://www.lexxion.eu/en/coreblogpost/case-c-721-20-db-station-service-
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Opinion of AG Kokott in Case-449/21 (Towercast): filling gaps in EU merger control and
creating new routes for dealing with killer acquisitions through the DMA

Earlier this month AG Kokott delivered an opinion that quickly caught the attention of the (EU)
competition law community. It covered a matter which has long been left unaddressed after the
introduction of EU (and national) merger control rules, namely the possibility to apply art. 102 TFEU
to concentrations. According to AG Kokott, this possibility, which has been thought to [...]

®, 0 Comments (https://www.lexxion.eu/en/coreblogpost/opinion-of-ag-kokott-in-case-449-
21-towercast-filling-gaps-in-eu-merger-control-and-creating-new-routes-for-dealing-with-
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(https:/fwww.lexxion.eu/en/coreblogpost/opinion-of-ag-kokott-in-case-449-21-

towercast-filling-gaps-in-eu-merger-control-and-creating-new-routes-for-dealing-with-killer-

acquisitions-through-the-dma/)

04. May 2022 Features by Friso Bostoen

https://www.lexxion.eu/en/coreblogpost/app-stores-and-potential-abuses-of-dominance-an-opportunity-to-reshape-competition-law-enforcemen...  12/21


https://www.lexxion.eu/en/coreblogpost/opinion-of-ag-kokott-in-case-449-21-towercast-filling-gaps-in-eu-merger-control-and-creating-new-routes-for-dealing-with-killer-acquisitions-through-the-dma/#comments
https://www.lexxion.eu/en/coreblogpost/opinion-of-ag-kokott-in-case-449-21-towercast-filling-gaps-in-eu-merger-control-and-creating-new-routes-for-dealing-with-killer-acquisitions-through-the-dma/

3/24/23, 12:07 PM Abuses of Dominance - Free CoRe blog article - Read now

Disruptions vs refusals of supply: a guide to the case law

On 31 March 2022, FTC Chair Lina Khan was visiting her counterparts in Brussels. She also spoke at
the CRA Conference, describing the need for new tools to tackle new problems: ‘[Practices] can still
facilitate the maintenance of a monopoly—and therefore be illegal—but the precise mechanism may
look different from some of the traditional concepts that antitrust enforcers look to. [...]

®, 0 Comments (https://www.lexxion.eu/en/coreblogpost/disruptions-vs-refusals-of-
supply/#comments)
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Eventim/Ticketone v. AGCM - May acquisitions be prosecuted pursuant to Article 102
TFEU?

With judgment no. 3334 of 24 March 2022, the Rome Administrative Court of 1st instance (TAR
Lazio-Roma) has annulled the decision issued by the Italian Competition Authority (“AGCM”) on 22
December 2020, no. 28495. The above TAR Lazio judgment (“the “Judgment”) is noteworthy
because it deals with the possibility of AGCM (and of national competition authorities at large) to

apply [...]
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The French judgment on Google’s Play Store: a shift towards platform exploitation?

On 28 March 2022, the Commercial Court of Paris fined Google €2 million for the imbalanced terms
and conditions of its Play Store. While the fine is minimal, Google is also obliged to adapt those
T&Cs, including the 30% fee—a much more far-reaching implication. Except for some news articles,
the French judgment did not receive a lot of attention (which [...]

®, 0 Comments (https://www.lexxion.eu/en/coreblogpost/french-judgment-google-play-
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The DMA and EU competition law: complementing or cannibalizing enforcement?

The proposal of the DMA signals a significant change with respect to the application and
enforcement of EU competition policy to online platforms. Despite the clear synergy between the
two frameworks, the European Commission insists that the DMA is introduced with the idea of

complementing, rather than replacing, the enforcement of EU competition law in the case of online
platforms. [...]
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EurUP - Zeitschrift fiir Europaisches Umwelt- und Planungsrecht (https:/fwww.lexxion.eu/enfjournals/eurup/)

EHPL - European Health & Pharmaceutical Law Review (https://www.lexxion.eufenfjournals/eplr/)
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EStAL - European State Aid Law Quarterly (https://www.lexxion.eufen/journalsfestal/)

ICRL - International Chemical Regulatory and Law Review (https://www.lexxion.eufenfjournalsficrl/)
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