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- QF OBLIGATIONS I!l GENERAL.

"Obligatio est juris vinculum quo necessitate
edstpingimur alicujus solvendaas rei'.

This is the definition of obligation given oy ‘uns
Institutes of Justlnian, and it still holds gcod.
Obligation is a "vinculum” or a bond, and as such it
binds one of the parties towards the other, thus giving
rise to the necessity of giving, doing, or not doinz
somethinge This neocessity is & Juridical one, in other
words, 1t 1s sanctioned by law and it attributes an
action to the creditor in order to compel the debtor
to fulfil that which he has boind himself to performi.

It necessarily implies two subjJects: a creditor,

pecause we cannot imagine a right without a subject

to whonm it belongs; and e debtor, because the charac=
teristic Tfeaturs of personal rights is that they ars
available against & specitisd person ("contra certam
personam"). Beasldes these tw» subjscts an object is
slso necessary, because no right can axieﬁ witnout an
object over which it may be exercised. Ti.2 ctject, or
subject matter of personal rights, is what the Ramans
used ta call Ypraestatio", namely, an act of the
debtor tsken in its wider sense, including both the
positive act of doing or miving something, and the
negative act of abataining from dcing something.

The subject matter of obligations must be: possibile,
lawful, "in commercio', spscified or such that it may —
be speclified, and usciul tc the ereditor. Strictly
speaking these requisites should apply only to the
subject matter of contractual obligationsg.

For the actual and concrete existence of an
obligation a cause, which gives rise to such ovligatiocn,
is necsssary; just as a mode of acgulsition is necessarr
for the acquisition of any real right. -

We shall divide this thesis into three paris:

ls Causes of obligations;
2s Effects of obligations;
3« Extinctlon of obligations,

I. Causes of Obligations.

Tha causes which give rise to obligations under thas
present law are five:=



1. The Law;

2+ Contracts;

3« Quasi=contracts;

L. Delicts or torts;

5. Quasi=delicts or quasl=-tortis.

A« The Law. The Law is the causs of every single
obligation, because if the law does not recognize an
ebligation which the parties want to create, the obliga=
tlon would remain without effects; but the law may be
either the immediate cause of obligations, when these

sre the immediate effect of & provision of the law which |

imposes them, or the mediate cause, when the act of man
is necessary to give rise to the obligation and the law
simply recognizes such an effect., Besides those which

we find in the body of the law itself, those obligations
arising from a testament are also regarded as having the
lew for their immediate cause; in fact, when the in=
heritance is accepted, the obligation of executing the
will of the testator arises in the heir in virtue of the
law itself. This 1s so only in modern law, since in

eafly Roman law the acceptance of an inheritance was a
quasl-contract wherefrom the obligations of the helr arose

B. Contracts. According to the definition given by
Bection a contract is an agreement or an accord
between two or more persons by which an obligation ig
created, regulated or dissolved",

. Contract differs from the other causes of obligations
in virtue of the fact that it is created by the free will
of the contracting parties, i.e. the debtor and the
creditor; on the contrary, quasi=contracts arise from a
voluntary and lawful act of one of the parties, the
intention of the other being only presumed; delict and

quasi-deliet arise from a voluntary but unlawful act of
the debtor. |

Not sny kind of agreement amounts to a contract, |
but only that which constitutes, modifies or dissolves 4
en obligation. Even an agreement meant to dissolve an ¢
obligation is & contract:; in fact, since two or more
persons may agree to create an obligation, it naturally
. follows that they may also agree to put en end to it or
to dissolve it; such an agreement would, if we may say

80, create an obligation in opposition to an elresdy
existing one.

This derinitioﬁ is generally cﬁiticizad on the ground

that it does not correspond completely to ell the function,
which a contract may have in modern law, It is in fact
comnon teaching that according to present prinoiples of
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law & contract which has for its object the tranafer of
ownership and other real rights produces this effeect

. directly and in virtue of itself, contrary to the rule

of Roman law according to which ownership could not be
transferred by contract but by "traditio": "traditionibus
(et usucapionibus) non nudis pactis dominia rerum transe
ferentur's

I1f, therefors, we were to correct the definition
glven by Section 10Cl in conformity with this critieism,
we would define contract as an agreement wherety an
obligation is created, modified or dissolved, or vhereby
the right of ownershlp or other real right is transierred.

Other commentators, however, hold that the transfer
of a real right is nothing else but the consequence
of the obligatlion assumed by one of the parties of
transferring the real right immediately, which obligation
15 as a rule fulfilled the very moment it 1s created,
and that, therefore, the definition given by law is
correct, without the necessity of any addition in con=-
nection with real rightss

Classification of Contracts.

1., Bilateral and unilateral contracts.

Bilateral or synsllagmatic contracts are those
which produce reclprocal obligations in both parties.

.Unilateral are thoze whereby one of the parties only

binds himself towards the other while the latter assumes
no obligation whatsoever; such are the contracts of loan
and deposite. The contract of loan binds the berrower
towards the lender, but it does not impose any obliga-
tion on the latter, since the delivery of the thing

lent does not constitute the object of the lender's
obligation, but is an essential condition for the very
exlistence of the contract of loan, whieh, being a real
contract, 1ls perfected by the delivery of the thing.

This distinetion refers only to the contents ef
the contract, i.es to the obligations which the contract
includes; from another point of view, however, all
contracts are tillateral, in the sense that the intention
of the person who wants to bind himself towards ancther,
or to transfer a right, is not sufficient, but 1t further
requires that the person who is to acguire a credit, or
owvnership, or other real right, should consent thereto.

A contract which was originally unilateral may
become billateral 'per accidnes"; this happens when the
party who was orlginally the debtor subseguently becomes
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the creditor of his creditor.by reason of some fact
having no necessary connection with the original
contract. Thus, though the depositee, in view of the
nature of the contract of deposit, be a mere debtor
of the depesitor, while+ the latter has no obligation
towards him, he may become a creditor of the depositor
if he incurs expenses which are necessary for the
preservation of the thing. =

2. Onerous and Gratultous or Lucrative Gontracts.

Onerous contracts are those whereby each of the
partles aims at deriving a pecuniary advantage for him=-
self or for a third party, i.e. when none of the parties
intends to procure a gratuitous advantage for the other
as a sign of liberality towards him.

Gratultous contracts are thoszs whereby one of the
perties intends to procure an advantsge to the other
without receiving enything in return; so that one of
the parties does an act of liberality, and the other
recelves or hopes to receive the said advanitagce without
any consideration. The gratultous contract “par
excellence" is donation, and so also are mandate without
wages, loan without interest, commodatum and suretyship
without compensation.

We must not confuse thls distinction with the
first one, as Section 1003 doas when it defines onerous
contracts as those in which "each of the parties under-
takes an obligation': this is rather the definition
of bilateral contracts. It is true that a perfect
billateral contract is necessarily onerous, but not all
unilateral contracts are gratultous; thus mutuum 1is
unilateral but it may be either onerous or gratultous,
according to whether interest 1s agreed upon or not.

s

3. Commutative snd non-commutative onerous contracts.

Contracts are commutative when each party binds
himself to give or to do a thing which ig considered
as the equivalent of that which is given to or done for
him (Section 1004). Such is lease, where the enjoyment
of the thing is considered =as equivalent to the pent.

_ Contracts are non=commutative when the advantages
reciprocally granted or stipulated are not equivalent
to one another. Such is emphyteusis, wihere the quit=
rent 1s not equivilent to the enjoyment of the tenement,
but an acknowledgement of tenure.
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L4e Aleatory and non-aleatory contracts.

Contracts are aleatory or hazardous when the
advantage or loss, whether to both parties or ons of
them, depends on an uncertain svent (Section 1005).
Es.gs Play, and betting, life annuity, insurance, etce.

5+ Prinelpal and accessory contractse.

Principal contracts are those which exisgt in-
dependently of any other contract. Accessory are those
the existence of which depends on some other coniract
or obligation. B8uch are suretyship, hypothee, pledge,
and antloresiss

6. Solemn and non-solemn contracts, according to
whether they require certain solem Iormalitles
or nots. ,

7« Nominate and inncminste conitracts.

Nominate are those which have a special denomination
and which form the subject matter of a speclal title
of the Code. Innominate are those which have no parti=
oular denomination and which do not form the subject
matter of a special title. Both nominate and innominate
contracts, however, are subject to the rules of contracts
in general (Section 1006). The first are also subject
to certain rules of their owvn which sometimss even
modify the general rules; clso innominate contracts may,
by analogy, be subjected to the special rules of any
one of the nominate contracts.

Requislites of Contracts.

Pothier classifies the requisites of contracts
into essentiasl, naturasl and aeccidental.

Essential are those which are so intimately and
necessarily comnected with the contract that in their
absence the contract is null or degenerates into a
contract of a different nature.

Natural are those which are so0 intimatsly con=
nected with the contract that they subslist unless and
until they are excluded by the perties themselves, but
they are not so necessarily relsted that without them
the contract would not subsist or would degenerate into
a different contracts i

Accidental are those which exist only if they are
agreed upon by the parties to the contract.
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It is obvious that only the essentlal requisites
should properly be called requisites, because they are
reguired for the essence and validity of the contract.
The other so-caslled reguisites, which may be excluded
by the parties, are the effects rather than the requi-
sltes of the contract.

Another distinction is that between the common
requisites which all contracts reguire, 1.e. which are
.required by contracts in general, and particular requil-
sites whilch are proper to certain contracts in parti-
culars

The common essential reguisites, Just as the
requisites of any other Jjuridical acit, may be external
and internals The internal requisites of contracts
general, which result from the very notion of contract,
l.es agresment, arsi=

1. Capaclity of volition; (capacity)
2. Effective volition; (consent)

3« Object;
L« Causes

l. Capacity of the contraeting parties.

Although all persons may be subjects of rights,
there are persons who are incapable of exercising them,
elther becuase of a natural cause or because of a legal
gause, the latter belng also based on natural grounds.

There are, therefore, two kinds of capacity and
inecapacity: natural, l.e. based on the concourse of
those elements which are reguired by nature, with regard
to ecapacity, - and on the absence of such elements with
regard to incapacity;

legal, according to whether the individual is
endowedor not with those other elemsnts which are
required by law, not arbitrarlly but on rational and
natural groundss

The, rule is that the cepaocity of contracting, like
any other capacity, is presumed, becmmse generally
.speaking all persons are capable, and incapacity i1s the
exceptions It follows that only those are incapable
who are so either by nature or by law, and that the
causes of disability cannot be extended beyond these
limits (Section 1008).
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The conditions of natural capacity are (a)

-intelligence, by means of which a person may give his

consent knowingly, end (b) liberty, whereby the will is
free from any viee which might deprive it of its in-
dependence in choosing between willing and not willing.

The second requisite refers to the moment in which
consent to partieular contraect is given, and we shzll
therefore deal with it in that part which deals with the
vices of consent.

Some codes say nothing about the first requisite,
that. 18 intelligence, becuase this is a condition which
must necessarily be postulated, and because there is no
need to declare an incapacity whlch comes from human
nature itself, However, Sectlon 1009 mentions it
expressly by declaring incapable of contracting a person
Ywho has not the use of reasson'", This incapacity, there=-
fore, refers to infants (under 7 years) and to peraocns
of unsound mind, whether they are interdicted or noi,
and whether thelr insanity be habitual or temporary,
gsuch as drunkenness end delirium.

As to "luocid intervals"”, Roman law, doctrins and
jurisprudence, furnish us with very accurate texts and
teachings in the matter of testaments, in the sense that
a person of unsound mind during such intervals is
capable of testating, but we cannoi argue from this that
he is also capable of contracting, because capaclty of
contracting demands more ssvere requisites, since sontract
is a bilateral and irrevocabls act.

As to deaf and dumb persons, doctrine and Jjuris-
prudence make a distinction according to whether deafness
and dumbness occur during infency or afterwards. It is
generally held that in the first case this natural defect
destroys capaclity; in the second it is a guestion of
fact which has to be declded by the judge in each parti-
cular case, by examining the conditions proper to the
person in question.

Legal conditiohs. =~ The rule which refers
principally to these conditlens is that which we have
already mentioned, i.e. the cases of incapacity are
expressly declared by law, and are to be strictly inter—
preteds.

The ceuses of legal disebility (Section 1008) are:

1. Minority;
2« Interdiction or incapaecitation;
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There are no other causes of inecapacity in our
law, and the disabllity of persons sentenced to any
punishment whatznever has been abolished (Seetion 1008,
sub=gcection 2)a

These cause3 of legal disability have not been
arbitrarily invernted by the legisletor, bLut they have o
rational foundaticn.

The disability of minors is due to the fact that
though & minor may be old enough to reflect on his
actions, his power of reflection is insufficient becauze
he lacks that degree of mental development which is
necessary to understand the importance of a contract,
and his experience is insufTicient to protect his
interests, especially against the wiles of crafiy peocple.

The disability of interdicted persons is a sipgn
of respect to the sanction of the law and to the judieli.l
remedies, which, after all, are supposed to be bascd on
grounds of natural incapacitys Y

-~ A minor 1is not always equally
scut the whole period of minority.
According to our law “here src “hree stages: (i) up to
nine years; (i1} from nine to Jourteen years; (1113
from fourteen to eighteen years.

During the first stage his incapscity 1s absolute;
during the second he is alsc incapable and chligations
contracted by him are thersfore null, but those con-
tracted by other perscens in his Cavour are valid and
the contract is therefore called lame. The minor may
impugn the contract by means of the "actio rescissoriag"
if the contract has been executed, and by means of the.
exception of minority if he is called upon to exscute-
it; but the other contracting party csnuot avail hime
self either of the actlon or of the excepiion. Duving
the third stapge, the law distinguishes according to whether
the minor is subject to paternal authority or tutorship,
or not: in the first case he remains in the sams con-
dition in which he was during the second stags, l.ee.
the contracis entered inte by him are "lame": in tha
second he is as a rule capable of contracting, but he
can impugn the contract, whatcver it be, on the ground
of leaion. Besides, he 1s incepable of zlienzting or
hypothecating immovables without the avthority of the
Court« However, a minor may becorie cspabls with regard
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to certain causes or to certain contracts:

a) in favour of trade, when a minor who is sixteen
years old may be emancipated;

b) in favour of industry in general (Section 1261),
with regard to which any contracts entered into by the
minor by reason of the trade which he exercises cannot
be impugned by him on the ground of minority.

As regards the duration of disability,
this lasts as long as minority lasts, and therefore
on the attainment of majority the disability of
contracting ceases,

2, =-- Interdiction or incapacitation - These are
generally based on a natural ground and until this
lasts two causes of incapacity concur, i,e, a natural
and a legal disability, There is a notable difference
between the two, because legal disability starts with
the issue of the decree and ends with its revocation,
whilst natural incapacity lasts as long as the cause
of incapacity lasts, So that there may be natural
incapacity before legal incapacity is declared, and
then acts done by the interdicted or incapacitated ,
person before the issue of the degree may be annulled
as being acts of a naturally incapable person if the
natural cause of incapacity existed at the time when
the act in question was performed (Section 524, Cap. 15);
case-law applies this principle also to acts performed
by a person interdicted on the ground of prodigality,
before the decree of interdiction. On the contrary

as long as the state of interdiction lasts, disability
subsists, even though the natural cause of interdiction
has ceased; and circumstances, such as e.g. lucid
intervals, which may interrupt natural incapacity, do
not suspend the legal incapacity.
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Effects of Incapacity of Contracting,
and Burden of Proof. - The effect of this incapacity
‘of contracting is the nullity of the act, which is
relative to the disabled person himself, The
contract cannot be impugned by the other party in
his own favour, because this would turn incapacity
to the detriment of him in whose favour it was
introduced, There is some doubt in doctrine as
regards those acts done by a.person who has not
the use of reason, The majority hold that such
acts are to be considered as completely inexistent;
however, even in this case it would be more egquitable
were such nullity to be available only to the
incapable person (Planiol et Ripert, Yol, VI, p.
173). ’

2. Consent

Consent in the ordinary meaning of the
word is the agreement between the wills of two or
more persons. With reference to contracts, consent
is an agreement between all the contracting parties
to create, regulate or dissolve an obligation,
or to transfer a real right, Therefore, the
wording of Section 1007, which includes among
the requisites of contract, 'the consent of the
party who binds himself" is not correct, because it

among the rsquisites oI contraet, "the consent ol the
party who binds himself", is not correct, because 1t
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implies that the consent of the party who binds himself
is encugh to give rise to a contract, even withoui tle
consent of the party lewards whom he binds himsell,

The sole a2y ot volition of the party whe tinds
himgelf, which Ir lmwin as "pollieitatio" ecaumoil ecrcate
an obligation; hucauze we cannot imagine an obligazion
without a person in whose favour and interest it cxists,
end who, therefore, may demand its executlon. aAnd, on
+he other hand, we cesnnot tallk of a creditor unlezs he
wents to be a creditor, i.e. unless he accepts the credic.
A '"nuda pollicitatio", therefore, can alwais bes rcvoked
by the perscn who binds himself, because 1% does not
create any obligation and it does not in any way bind
him. Consent, therefore, requires both a promise and
its acceptance; and so long as both exist, it is in-
different whether the promise precedes the acceptancse
or the acceptance precedes the promise.

We must not confuse promise and acceptance with
propossl =and answor: the latter coe two moments of
conzent, of which, proposal is that part of consent
whiech precedocs the answer. On the contrary, promise
need act procelds acceptance, nor need acceptance precads
the profise, e may therefore have three different
combinatiocna:

is Thnit the provosal, which is chroneologically
the first part of conssnt, contains a promlse. In that
case the answer will include the acceptance.

ii. That the proposal contains the demand of o
promise which implies the acceptance of such future
promise 1f this is made, and in this case the promiss
will be the second part of consent. BSuch was "etivulea+i ™
in Roman Law. These cases of a mere promise on in: one
hand, and of a mere acceptance on the other, are proper
to unilateral contracts.

iii. In bilateral contracts tne proposal is at the
same time a promise and a demand of a counter-promisse
which implies the acceptance of such future promise.
In this case, therefore, the answer will contaln both
the acceptance and the counter-promise.

We may now give a mors complete definition of
consent: it is the concourse of the identical wills of
the conteamcting parties, duly formed and made knowne
The agceancnt st ba duly formed and made knowmn, l.e.
it mucié exist both internaelly and externally, or better,
it must be both willed and made manifest. It is not



- 261 =

enough that conscnt should exist internally in the wills
of the parties, but it must furthermore be made known,
because men can only understand one another by the
reciprocal extern=al manifestation of thelr intentions.
In oprder to annlyse fully the idea of consent, we must
consider 13t under ull its aspects and study the stoges
through which i% comes into existence, viz:

i internally, 1i.e, in its internal formation;
ii externally, i.e. in its external manifeciztion-
1ii in the identity between the acts of volitinon

of the contracting parties;
iv) in the concourse of these acts of volition
which makes consent perfect and irrevocailee.

l. Consent as an internal act. =--.  Consent as an
internal act' must be serious, definitive and free.
Consent 1s not serious if the parties intend to Jjok=
or to contract an obligation for the mere sake of lLeing
courtoouse It is not definitive zs long as the nego-
tiaticns wvhich usually precede the signing of a contract,
are stlll being conductede The moment when 1t can be
said thet sosii negotiations have been concluded, and
the deirnitiv2 consent given, 1s a guestion of fact.
Consent is 5wt given freely if it is given by mistake
or if it is exiorted by violence or by fraud.

2. Con=zsnt in its external manifestation. =-- If
consent 1s 12t made manifest it has no effects at all.
The way in which consent is made knovm is called the
form of consent, or the form of contract. These mudes
of manifestation or forms of contract may be eithor
free or solemne

Free are all those forms which are naturally wni
to manifest the will of man. Solemn are those foima
wnich the law, in certain cases, requiress As a ru'ls
manifestation is free, so that the solemn form is nily
required exceptionally. The free forms may be elthen
express or taclt: express are all those sirms assigned
by nature for the manifestation and communication ot
ideas, i.e. words, writing and gestures.

The oral or written manifestation of ldeas may be
both mediate and immediate. Irmmediate is that which
takes place between persons who are in each other's
presence and who undersiand each other directly by
neans of opeechs lMNediete is that whi i takes place
betwean avsent persons, or even beiween persons who are
in each cther's presence but who camnot understand the
lang:ege spoken by the otherss Oral manifestation or
commnication of ideas is mediate when it takes place

“internal act of wvolition.
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by means of an interpreter, mandatory, or by means of
the telephone, telegraph, etcs

Tasit torms of menifestation are all these huitive
or negative acus, which trnough they are not sisz:
destined for itne manifestaticn of 1deas, irpliciily
show that the peison who performs them wants to bi~d
himself or to oontract. VWhether a positive act fiplies
spuch intention c» not depends on the circumstances =p
each particular case and the decision is necessaril,
left to the percen who has to judge. :

The negative act from whieh the manifestation s
the will may be deduced can only be a reserved sileace.
On this matter there are two conflieting texts: "oqui
tacet non utique fatetur" (Lex 142, dig. De Regulis
Juris, B. 50, Tits 17), and "qui tacet consentire
videtur" (Causa 43, De Regulis Juris).

These two texts are reconciled by doctrine in the
follewing proposition: "qui taecct cwn locui potuit et
debult conzzalire videtur". The meaningr of silence isg
therefcre a cuestion of fact: in every case it is
necessary Yo sge whether the person could or could net
make hie cous=i% manifest, and whether he was bound to
do so or 0%,

Consent when made known must conform with the
¢ If it differs we woulid have
a declaration without an effective act of volition te
which 1t should correspond. To determine the conssguence .
of such a difformity it is necessary to distinsuisn
whether such difformity is voluntary or involuntarg,
It is voluntary when one or more of the contractin-
parties wilfully and deliberately declare an insecoion
whioch actually does not correspond to their true
intention. This would amount to simulation: such av
€.g. a person who felgns to enter into a contract an.
manifesting an intention of so duing, does not in faus
intend to contract at all; or, when the varties interd
to enter into a certain contract, but ceoniract another
instead, e.g. when a contract of sale is contracted by
the parties which 1s in fact intended to be a donation.
Involuntary difformity may be due to duress: i.e.
a person under the influence of a "vis" or of "metus"
consentg externally, but internally he _does not consent, -
It may 9% also due to a mistake in the manifestation
of tas intlention. Duress is a vice which destroys %
consaul when the conditions required Ly law concur. An
error conslcwing in the use of imperfect expressions
or signs is not a vice of the will which is presumed to
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exlst; however, as there 1s a mistake in the manifas~
tation it 1is reasonable that such mistake be clarified
by means of interpretation, in order to conform the
external manifestation with the internal act of
voliticns. If 1t can thus be ascertained what the true
intention of the parties is, the contract holds good;
if not, it rmust remain without effect.

3« Identity between the acts of volition of the
contracting parties. —-- The parties must be of one
mind, otherwise the differant wills camnot be united.
Disagrecment is therefore zlvays an obstacle to consent
when it refers to soms substantial element whiech is
inportant with regard to the benefit or to the burden
which the parties intend to derive or to assume by
the contract. If, on the other hand, the disazreement
is not ept to increase or diminish such benerit or
turden, 1t is indifferent and does not affect the
consent. “herefors, the conseguences of digagreem nt
are mainly a question of fact which hos 10 Lo ruesul.uw
in each particular case accovding to the importance
ol the element on which the partiszs disagree.

But there are certain dlsagreements wi.. I are a
constant obstacle to the formation of consent, becaun.
the element to which they refer has a decisive
importance on the benellt or burden which the parties
hzve in mind. They are:-

a) Disagrecement with regard to the contract, such
as 1T one party intends vo give & thing on deposit,
and the other intends to receive it on lease;

b) Diszgreement with regard to the performance or
performances which are to be the object of the contract:
"si de alia re stipularc senserint, de alia promisso,
perinde nulla contrahitur obligatio; ac si ad inter-
rogaticnem responsum non csse' (par. 20 inst. De
inutilibus stipulatienibue, B, 3 Ch. 205. '

c) Disagreement on the cuantity of the "urasstatio!,
Ulpian and Faulus hold that in such & caze 2ers is
consent for the lesser quantity, because the girsotor
smount includes tne lesser. Gaius held that there is
no agreement elther with regard to the greater or to
the lesser qucntity, and Justinian confirmed this:
"preterea inutilis est stipulatio si quis ad ea quae
interrogatus fuerat non respondeat, velut si guis
decem surecos & te dari stipulatur et quiscuz promittas
vel contrz" (Inste De5)s
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Now-a-days 1t 1s common teaching to distingui-
according to whether 1t may be sald, while respsc-': -
the intention of the parties, that the parties z.- ..
as to the lesser guantity or nots In the first caze
disagreement is no obstacle to the formation of

concent; otherwise there is no consent.

e

d) Disagreemsnt on the juridical modificztion
of the obligatleon, such as on solidarity or other
or on the wodality of the contract, is en cbstaci:
consent. "Cum adilcih aliguid vel detrahit obli
tionam semper probenduam vitiatsm esse obligations
(De Verborum Obligationem, Be 1, Par. 3, Dig. B. L3,
Tite 1)1:

[ =

e) Disagreement on the number of persons is ==
ohstacle to consent according to whether the parties
want individual or partial offers and acceptaznces. -
it is their intention to form a contract between -1°

those who offer and thoze who accept.

L Union between the different wills. =- This
takes place when the will of one pariy is miited to
that of the other, because it is only when theps =
uniscn betwsen the two wills that consent becomes =
binding that it is not lawful for the parties to ro-
voke it. Conseguently:

a) A proposal does not bind the person who malan
it but can be freely withdrawm as long as it is no
follewed by a declaration of acceptance by the psn--:
to whom it was made. If the proposal consists in
promise this does net bind the promiser until it i:
accepteds. And during the interval between ths vro-
posal and acceptance he can freely revoke it, unlczs
of course the proposer has granted the person tg
1t was made a time=limit in whieh to decide.

b) If the proposer has fixed a term, m ace:
of the proposal after the lapse of such term i
less because there is no longer any proposal %
it can be united. Similarly, if, though no %2
fixed, & long time has elapsed since the vroposal -
made, 1t is presumed that the person to whom it wnz
made does not want to accept it. : .

€D
(i

¢) The same thing may be said with regard to an
acceptance made after the death of the proposer, yic
dies without having revoked his proposal., Ee dies
before his proposal has become binding, and, thersro--.
he dies free from any obligation. ilor in suel caso
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can the person to whom it was made bind the heirs of
the proposer by accepting it, because the decujus had
no obligations, and, therefore, could not transfer
any to his heirs.

. d) sSimilarly, in case the person to whom the pro=-
posal was made dies before he accepts it: his heirs
cannot accept it in order to bind the proposer, because
the heirs succeed in the rights of the decujus, and

in this casze the deeujus had not acguired any right;
therefore, ths pronoser necd not revoke his proposal
because this czaxes to have any effects on the death
of the person %o wnom it was mads.

It ia very much debated whether, in order that
the union between the wills be peefect, the reeiproecal
knowledge of the will of the other party is necessary;
in other worcs, whether each of the parties must come
to know of the intention of the other, in such a way
that until this takes place the consent which binds
the parties is not irrevocable.

That the will of the proposer must be lnovm to
the person to whom the proposal is made, is obvlious.
The question, therefore, resolves itself into the
necessity or otherwise of informing the proposer of
the intention of the other party. This gquestion can
only arise in case of a contract between absebtees,
because in case of persons who are present the answer
is made known to the proposer as soon as it is given.

According to the prevailing opinion, in order
that consent be perfect, such knowledge is necessary,
so that a declaration that the proposal is accepted
made by the person to whom such proposal is made is
not enough, but 1t must be made knovn to the proposer.
This system 1ls knowm as the system of information,
according to which the proposer mucst have been informed
of the acceptance before consent becomes bindinge.
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However, there are other systems:

a) System of declaration, according to whlch the -
simple manifestation of the intention is enough, even
though the declaration is not made kncwn to the
proposer. The basis of this system is that as soon
as the declaration is made there is en objective co=
existence and agreement of two wills, and it is this
which constitutes cconsents

b) Another eystem {of transmission) requires that
the perscn to whom the orffer is made has daclared higa
intention ot zccepting it and has sent such declara-
tion to the proposers The fact that he has sent i,
the followers of this system say, makes his acecentziine
definitive because he has dispossessed himself ol in.

¢) system of reception, which regquires that the
letter or note containing the acceptance be receivs
by the proposer, i.e, that it be consigned %o hii o
to gnother person in nis stead or at his home or in
the place where he carries on his business, or at hig
office, without it being necessapry that tie rroposer
know about ite. It may be sald in favour ol this
system that it is only such reception which completss
the acceptance and which deprives the person who sends
it of any powver over its communication.:

d) The system of Grotius, who distinguished between
unilateral and bilateral contracts: he held that in
the former a declaration of acceptance is enough,
whilst in the latter the proposer must be aware that
his offer has been accepted.

&
e) System of b&ygghelg, who held that with regard
to the proposer constnt is perfect as scon as ths
other party declares that he accepts, but as to the
latter his consent 1s only perfect when his acceptence
is made known to the proposer.

f) System of Giorgl, who made a distinction between
three cases according to the contents of the proposol:

(i) if the proposal is a mere promise, so that
the answer would be a2 mere acceptance, the consent is
perrect as coon as acceptance is declared. The reason
is that in thls case the answer does not add any /
obligation to the proposer.

(i1) if the proposal is a mere acceptance of a
future promise, l.e. it i1s a demand of a promise, so
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that the reply would contain such a promise, then the
declaration of the orferree 1s not enough, but it
must be made lmown to the proposer, on the ground
that there cannot be an acceptance before there 1s a
promises

(iii) in the case of o bilateral contract, Glorgl
follows Vymdscheld, azeording to whom consent, as to
the proposer, is perfect a3z soon as the offeree
declares that he acceptis, and as to the offerece it is
only perfect whsn his acceptance is communicated to
the provossrs The reason is that a bllateral contract
produces obligations in both parties, and in order
that an obligation may arise in each of the parties
- the acceptance of one party must be united to ths
intention of the other party of binding himself,

The system of information without distinguishing
between billateral and unilateral contracts is theore-
tically the more correct, because, in order that the
wills may be said to be united it is not enough th=t
they have been externsally manifested, but it is further=
more necessary that the manifestations thewsslves be
united, and this implies that they must exist
externally vis-a-vis the other m»arty, which is not
possible unless the intentlon of each be made known
to the others

However, in practice, this system presents
sericus obstacles, boil because it may lead to con-
gecuenccs dstrimcntal to honest trade and because it
gives a longer time to the proposer than to the
offeree in which to revoke his declaration, andg,
moreover, in certain cases, it mekes the existencs
end the perfection of the contract diffigcult to prove.

The rigour of this system, however, is mitipated
by authoritative doctrine ond by several legislations
{see Arte 30 of the Italian Commercial Code) by im-
pceing on the proposer or on the offeree who revokes
fiig declarstion efter that the other party has begm to
execute the contract, to make good the damages, =and
by means of the rule that from the moment in whicha the
corrmunication of the acceptance reaches the residencs
of the person to whom it is sent all the risks of the
delay in becoming aware of it and all risks of the
loss are at his charge, or, in other words, it is
presumed that he knew of the reception of such com=
munication (Art. 3, para. 5 of the Project of the
Franco-Italian Code of Obligations).
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'gefects of Consent.

The defects of an act of volltion, whether with
reference to a contract or to any other voluntary
acts, are: error, fraud, and violence. We shall now
consider separately the conditions which are necessary
in order to invalidate consent in such a way as to
render the contract mmull or voidable.

l. Errors =- Error is the difformiiy between an
idea ana its object: it is a false notion of a thing.
In order that error may vitiate consent, 1t must be
determining and excuszable,

1) It is determining and substantial when the
person who gives his consent would not have given it
nad he known the truth, i.e. had he a correct idez
of the thing. Otherwise, that is if he would have

- gqually consented even if he had a correct idea ol
the thing, the error is indifferent, since the perzon
who consents cannot say that he would not have done
gso had he known the truth.

ii) Moreover, it must be excusable, otherwise he
would simply have to blame himself, snd it should
not be lawful for him to evade the execution of the
contract and to deprive the'other party of the
advantages acquired by means of the contract. Besides
‘these conditions, Roman Law reguired that the error
be relative to the act, and, as a rule, error of law
was not an excuse: "repula est juris quidem injorantiam
juris cuigue nocere" (L. IX D. De Juris et facti
injorantia)e This rule is based on the maxim "nemini
licet Jjura injorare". 1In the case-=law of common law,
and in medern Codes, even error of law may vitiate
consent if it is determining, i.e. if it is the sole
and principal cause (Section 1018). :

Let us apply these rules to the most important
kinds of error.

Error of fact is any error which does not rsfew
to a provision of the law, and includes errors with
regard to the nature of the contract, with regard to
the object, to the quality of the object, to the
motives which induce & person to enter into a con-
tract, and to the person of the other contracting

. partye.

We have already said that an error which refers
to the nature of the contract is an obstacle to consent;
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error "in ipso corpore" (on the identity of the
object) vitiates consent; for example, if I accept

to acquire tenement A when I believe it to be tene-
ment B.

A5 to error with regard to the quality of the
object, according to an old rule of law, we have to
distinguish between substantial error ("error in
substantia") and accidental error ("error concomitans"),
i.e. according to whether the error refers to a sub-
stantial or to an accidentel quality of the object.

By "error in substantia" the Romans meant a mistake
as to the physical nature of the object, such as if
copper were bought instead of gold, or a male instead
of a female slave; and it was at first controversial
whether such an error vitiated consent; but Ulpian
end Paulus decided the question in the affirmative
end their decision was anproved by Justinian: Vguoties
in substantia wvrratur nullus est consensus" (L. 1X,
Pe II end L. A, Dig. L2 Contrehenda emptione, B. 18,
Tite I)e "Error concomitzis" included any error

with regard to all other gualities of *he thing:
"aliter atgue si aurus emit autem guam empiore exige
timavit tunc enim emptio valet'.

This distinction is aceepted by Section 1019:

"an error of fact shzll not void the contract unless

t affects the substance itself of the thing which

is the subject matter of the agreement" (or the
suostantial qualities of the thing)e However, the
criterion according to which we distinguish between
substantial and accidental gqualities is not that of
Roran Law, becauss we now adopt a subjective criterion
which depends upon the way in which the parties, and
especlally that paryy who has been deceived, have
considered such guality. The reasen is that &
quality which is not important for one person may be
so for aznother, and may b2 also important with regard
t?*the purpose for which such psrscn has acquired the
t ld.ngl

~8 to error with regard to the motive, it is
en establisLed principle that it does not vitiate
consent, tosause it would be prejudieial to the good
falith of ihe parties end datrimental to the stability
of contrzeis if an error of this sort could invalidate
a contract.

Error with regerd to the perzon of the othep
contracting party does not, as a rule, vitiate consent,
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it 418 as a rulc indifferent vhether z contract

E;ogﬁigred into with one percon or with another. How=
aver, it does vitiate censent if the consideration of
the perzon of the other contracting party was the sole
or the prineipal inducemcent to contract TScction 1019).

2. Violencse == Violence may be physicalﬂcr moral.
1t is Tnoycicel when it 1s effcetcd by m2ans e exter=
nal force; it not only vitietez conscnt, but it e~
cludes it altogather, becauces & parsen thoncfnscnts in
thiz wey cannot be said te te the aunther ef ils o
act, but pimply en insirvment in tho honds <2 enother
person. Ths provislons o2 ‘tha len, tho s prcr
only to moral violeonce or duross; Deenusa <t
lew reguires consent es an elcwsint of eontrazi; it is
inferring the prineciple that phrsical violcnc: on=

A e
Side aka

lloral violence or durcas
the contoaesing party,‘and.ihr
future evil as to demoive Rim

1) If duress 1s not unju
in a nmosnce of exereclcing ¢as
.
/4

injuran fecers's

i11) Duress must £lgo be grave: '"woni timeric justa
exouzatlo non esi"s In Roman Law dursens 723 gavo
when 1t was suell that 1t could rhste o dauntlcas mon:
"metua qul merito et in hominces constantiszirem czdat"
{(Be VI, Dig. Quod motus caues, B. 4§ T. 2). This ptle
in inte dlete caso=-lewr and especlally in Conon Law,
was not apnlied "ad livteren, but it was eznzidored
that consent was vitiated even if the dureas w3 cuch
as to afieszt a person vho did not leck csurzao, but
who nced not b as dzuntliss 26 Revnn Law reeairad:
Wmotus qul cacéat 3 tome vinoaM, It &5 ocbvious
that thia eyanor o 3 violconaa op en b
thing is nov reasonable, beceuee in order to Juinye
whathoy ccnzant has or haz net beon the recult cf
wross vLthond vhieh the victinm would not havye plvin
his cecnisant, ws mist not consider men in tha sbstract
but chovld tellg into consideration the pécin cgolnst
vacvm Suress ia divcateds Othoxviza, thiz rule world
besray ite otm objosd vhleh 1z thin®t of protesting

2 end morz lizble to be

affectcd by the thrsats of eothcerss On the cthisr hand,
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we cannot likewlse teke into considerction excsasive
cowardice. According to Section 1021, duressg muct bheo
"such as to produce an impressicn on a reasonable
ﬁarson and to create in such person the fear of having

is person or property unjustly exposed to seriocus
injury". However, in applying this eriterien, the
same Article goes on to say “the age, the gex, and the
conditlon of the person shall be taken intoc account”
(Section 1021, sub~sect. 2).

1i1i) Duress must be determining, i.e. such that
without it the victim would not have consenied: "quod
‘8l liber esset noluisset'. :

These are the conditions whieh are required in
order that consent be invalidated through durcss, and
it is indifferent whether it comes from the other
ccntreaeting party or from a third person, because in
By case <ils fact s5ti1ll reomeins that as & resilt of
duress the victim wes —ot free in choosing, Ths only
exception is the cass of & provise of remmercticon
made by thes vietim Yo the perlci who yv-uld free him
from duress; in this casze the promiig Lo valid,
becausc eithough thera has been violence it uwos not
the elliclent cause of the promiss but only on ccci-
dental cause, Howsver, 1f the premisse iz execessive,
the person whe makes it may demznd its reduction to
a just measure, rejard being nhad to the impertanes
of the help givon by thso other end of gll olher clire
eumstances, especially the value of the estate ¢f the
proniscre It is hardly recessary to szy that this
rule doos not hold gocd in case the persen to vhom
the promise is made is an accomplice in the violencs.

Duress 15 a defect of consent not only when ths
threat of serious injury is direoied egainat the
person or property of the victim, but also when it
is directed ageinst persons dear to him, such as the
spouse, ascendants and descondantes, or to thedr pro-
pertys . casg of olher relativez cr friends 1t is
left to the discretion of the Court to dezids shether
there has been such violence as to vitiate conssoi.
Cn the contrery. mere reverenticsl fear %owerd:s ths

athor, mother o> other zscendsnts, or towards the
husbend,.is i.ct in itself viclence {Section 2023 ).

3¢  EFrav? or Dolus. —= “Doluns mslus est ornds
calliditas fallacia, mechinatic 2d circumveniendum,
fallendun decipiendum elterta achibiie” (L. 1, Dig.
De Dolo malo, Be 4, Te 3)s ravd s, therefore, that
artifice, decelpt or simulation which is madec use of
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by one of the contracting parties in order to decelvs
the other and to induce him to enter into the contrani.
In order that it may invalidate consent: 1) it must
consist in fraudulent artifices or machinations; ii)
1t must be grave; iii) determining, and iv) practiced
by the other party.

1) PFrauvdulent artifices are rll thosc means which
are made uce of with the knowledge that they ars
false and which are ept to niake en individuf_‘-._ mistaka
one thing for another.

2) Dolus is grave when the machinatlons ers such
as to operate on a reasonsble person, and they must
exceed that sort of simulation and reticence which is
usual in commerce and which is therefore allowed.

3) Dolus is determining when it has esuch en in-
fluence on the mind of the contractiing partiy as to
deceive him end induce him to consent, when, without
these artifices he would not have conscatad. If the
dolus is not apt to have such an efiect, it is mnown
as ineidental dolus.

L) Differently from violence which vitiales consent
even if practised by a third party, dolus proceeding
from a third party without any participation of the
other contracting party is not suificient to inva-
lidate the contraci. The reason for this difference
between violence znd frauvd is controversial; but it
is generally based on socliel convenicnce, because
violence is always a very grave violation of social
order, whilst dolus 1s not always so, and it would
not be just if the other contracting pasrty vho has
hed nothing to do with the fraud sxercised by theo
third party, were to be decprived of the advantages
accruing from the contract. OFf course, thls does not
prevent the contract from being impugned, in case
the conditions concur, on the ground of error.

UFraud is not presumed but must be proved" (Sect.
1024 (2))s The legislator felt the nccessity of
laying dovm this principle because in Roman Lew dolus
was in certain ceses presumed, and it was then known
as real dolus ("dolus in re ipsa®) to distinguish it
from perscnel dolus, which had to be proved. This
distinction has been done away with, end freud rust
always be proved: in thils sense it is always personal.
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Effect of the Defects of Consent.

"he effect of the defects of consent is the
nullity or the voidebility or the contract, which may
be impugned either by means of an action or by means
of an exception, according to whether it has or has
not been executed already.

Similation. =- Vhen dealing with the conformity
belwacn vnc internal set of volition and its external
manifestation, we stated that a voluntary causse; i.e.
a cause due to the will of the parties themselves, may
prevent such conformity. This wilful difformity is
called dimulation, and it is defined as the wilful
and deliberate contradictionbetyween the will in its
internal formation and in its external manifestation.

VWith regard to its extension, simulation may be
elther absolute or relative:

It is absolute when the partiies do not in fact
want to constitute any contract whatsoever, but sinply
feign to enter into a contract externally; such as,
e. . & debtor who, in order %o elude the rights of
his creditor, sells his property to a third party
with the intentlion that the sals be fictitious:
"eplorem habens, substanticm vero nullam",

Simulation is relative when the parties intend
to enter into a certain contract, but they pgive it
the appearance of unother contract; such as, e.ge. if
both parties intend to enter into a contract of dona-
tion and they sinulate a sale: "colorem habens, sub=-
stantizim vero alteram". The true contract is said to
be veiled or concealed or disguised.

With regard to its scope, may be
fraudulent or innocent. It is
intended in order to elude the
third parties, such as, e.3. a person about seventy
years old vho wents to glve in donation an object
which exceeds £50 in walue, wio gives to his contract
the appearance of a sole.

simulation
freaudulent when it is
law or the righis of

It is innocent when it is not intended to elude
the law or the rights of third perties, such as, e.g.
a parent who, on the occasion of his daughter's mar-
riage, bestows on her a dowry of £5,000 simply for
purposes of ostentation, when everytody knows that a
dewry was never given.
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pffects of imulation. =- In case of s%mnlat?ogt

th;“FEIE_IE'f%EFﬂfﬁg*EFuth prevails over appesrancs:

plus valet qued agitur qumm quodasipulaue co;¢eg;b¢r
d, L. IV, Tit. 22), In case of ansolute siiuie=

(Gon- therefore, the coniract does nov nold geood with

géiséd to what isg only an appearance becauss it ?oes

nc% correspond to the will of the parEleS, and it

can neiuicr hold goeé ZTop any oth?r effesct begagge

it containas nothing vhich axists in reality: "nihil

actun est's

gimilarly, in case of relativs sim?lation,‘
reality preva-ls D2SDENTE,s ané‘tne rc;aplpns
which exist botwes : parties are those w?;cg have
peen disgulsed, not thise which are apparent. However,

this rule does not ensure the val?@ity o? ;h& ?eal
contract in every case, beczuse this validity derends
on other circumstances: in faect, }f simulgtlan‘is
fraudulent and the true cgntrac; nas for 1ts object
or cause semething vihich is prohibited by law, 1t
can never suosist as a simulated contract.

3. Object.

gtpictly speaking object of conFract means that
which is given rise to by meons of the coptract, apd
ginece a contract aims at creating, regulating or dig=-
solving an obligation or at transferring a real right,-
it is this which snould constitute the 5uqaect~matter
of contracts. But in positive law, by obaegt or
subject-matter ol contracts we mean that which one
of the parties gives or promises to give or to d? or
not to do in Ffavour of the other party; and in bi-
lateral contracts that which each of the parties
gives or promises to give, to do or not to do in
favour of the other.

Anything ma2y form the object of contracts, in-
cluding the aet of man whother positive or necgtive.
All things may therelore iorm the cbjsch, swihather
movable or irnrnovable, cermoreal or incorporeal, presens
or future, =nd sven the use and tha possession ol a
thing may be the object of contract just as the thing
itsalfo

El

Ji b

Even future things, such as future produce or
trees may Form the object of contracts, and in this
regard we must distinguish sccording to whether the
object which the parties have in mind is the future
thing itself or merely an expectancy of the future
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iing, l.es as the Romans used to say "pactum de re
perata" and "paectum de spe vel alea'. . The practical
mzertance of the aili'srsnce is thig: in the "pactum

re sperata" if the fatare thing does not come into
exlstence the contiwiel: vrenning without an objcct, and
thercfore, for €xziplo 1 thic case of a sale, the
Turchaser would not be Lound to pay the price, because
in this case there is o contract owing to the lack
of an object, or, as Scotion 1421 says, the contract
is recaréed as conditional, i.e. subject to the SUs—
Pensive condition consisting in the future existence
of the thing.

- e

L]

In case of a "pactun de spe" thepe
tility of the inexistence besides that
and in this case it is indifferent

is the possi=-

whether the thing

ccries into existence in whole orp in part or not at all,

tecause even if the tliing never comes into existence
we cannot -say that there is no contraet owing to the
lack of object, since the objeet is only the actual
grpectancy in the future existence of the thing and
the actual risk of its inexistence. The sale, there-
fore, in this case, is not conditional, but stabls
Trom its very outset, i.e. it is a sale of the pisk
and expectancy in the future thing. In case of doubt
as to whether the parties meant to enter into one or
the other of the contracts, in ecase of sale, Section
1421 lays down that it im to be presumed that the
object of the sale is the future thing itsels, 1.e.
the sale is presumcd to be conditional; extending this
prineciple to all GCALRACUE, We may say that in doubt=
Tul cases the agreonsnt should be considered to be
"de re sperata" anl not "de spel,

Reouisites of the objsct of contracts. As a
rule the object or conuriots may be anything whieh is.
chosen by the parties, because just as the law pro-
tects and sanctions tie liberty of the citizen in
general, it also protects and sanctions this liberty
in contracts. Any limitation therefore to the liberty
of the contracting parties with regard to the object
of the contract is only justified by the necessity or
preventing an szbuse of such liberty.

e—

The prequisites of the object of contracts are
the same as those of the objzct of oblipations in
general,  The object of contracts,ltherefcre, mist be:
 possible, lawful, "in cormercio”, specified or such
that 1t may be specified, and useful to the ereditor.

of the existence
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Possible - méans physically possible, so that a

thing or an act which:i1s physically impossible carnot

form the object of a ccniract.

wful - ns morally, Jjuridically and poli-
tical%? possib?Z? in other words, it must not 28 aoge:
thing which is peolibived by lew, or cgntrary Q ?ﬁ;a
1ity, or to public poliey (Section 1028). Tnus,1 b
object of the coatract of play gn? bett}ng 15 unlay
ause it 1s contrary to morality: such contracts
_ considered void by the law, and with regard to
%ﬁgm the law grants no action. Among the agreements
rohibited by law, Sections 1027 and 1029 Te@tlon i
stipulations with regard to a future succession, s

" pulations "quotae litis", and usury.

-

stipulations with regard to Quture1succfssio?g_
are those vhich have for their gpgect“the fuigr?s
D 5ok agtosints & Diioul tA Th by e
recmenis a3 ima

%eggrgfga;:cgrgiihited them, because it perceiyes in
tigm the danger that they might kindle the deglretgg;
seeing the death of the decujus accelerated, in 3’-&

rds, becouse they contain what is commonly nnouah 5
ﬁgotué captandsae mmrtis".‘ Any contract hav1§g gugujus
an object is therslore vold, wvhether it 1s t e1 : d

imself whe biads 5018 to lecave his property to
Etgiain persen or iié is vﬁtermd_into by two qr gerg
: sons differen’ i'rom the dseujus, with or withou
g§20201sept, il »2 LS & lncitimate heir or one who
h;pes 10 be a t= 20 ﬂ?x_aﬁir, renouncss his in-
heritance in favewr of a i{hird party.

£

However, thers ars othgr‘gxceptions to this-
ﬁrohibition, namsly, ruuuncgﬁulcns tg :uture Su:ise
ceszions and certain SONLeUCtsS containing a prok _
of a future successiol, made in contemplation o gar
riage, and a renuncisiion to future succession made
by & monk on entering into menastic life.

Stipulation "guotae litis" is‘that agreement Ey
means of which cne of the parties_*n a_iult pr%mgiws
to enother percon extranccga to fne suit a pa§ fa;our-
the benefit deriving £from the sult, in case ouit ol
able issue: e.g. a8 person extroneous to thetﬁ ?t
mises to pay the expenses fnd the party tgh ebﬁgct
promises to give him in return a part if eto a;e ;
of the suit in case he wins. These agiee?igisation
regarded as immoral because they provoke g .
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- ideration) --
Usury is an agreement to pay interest at a rate L. gGause. (Cons )

exceedingﬁgﬁ; such an agreernent is not absolutely
vold, but the excessive rate of interest may be
reduced to the legal limit, i.e. it is null as regards
the excess.

v his "Il contratto e la causa del
v trﬁg?gﬁ?tgé igich an extract is publisned_ﬁn Vci.
1T of the Collection Hgerittl Giuridieli vari', says
that this element of coniract 12-§§eu§§§§v§§°c§f§§§nte
The object rust be "in commercio, l.e. it must 'rOElBTP?: Tﬁufgg“laﬂéta?% ;gc: ;ot gcen that juris-
be apt to form part of the estate of an individual. grose v s mule much propress since thenj in fact,
Things "extra commercium" are those which are destined ?rud”_wde;AgibéfE in their treatise on Civil Law
to be used in a way incompatible with trade; but as :éﬁizuih&t the notion of "ecausa' and the value and
socn as such a destination ceases, they become again j of this notion are still the object of lively
"in commercio", and they may therefore form the object I et oversy; so much so, that there are writers knowm
of & contract. ?:ntie "anti-causalistes" who hold that,tto ?qquigea
: ent is to require a rourth side 1n
The object of contracts must be specified, becaus:‘hisnfggrthﬁgigﬁer, we cannc% regard this elementi as
otherwise the debtor could easily evade his obligationsfiT HEe ;t since we are trying to explain positive
by making an illusory performance. Such specification fnexicye h licitly requires it (8eection 1030); s&nd
may refer either to a particular thing or to the class oW w?i: eiﬁfanations which nave bsen atitempted the
to whieh the object belongs. In the first case the ’“Wt easonable seems to be that supgested by Planiol
object is said to be certain and determinate, (in post T st, mccording to whom the notion of "causa"
Roman Law it was called'species"); in the second case t nggs %wo distinct notions:
the object i5 generic (in Roman Law "genus"), and in inclu
case of a "genus fungibilis" wihich in juridical rela-
tions is regarded as a certain guantity, it is then
knovm by the name of "quantity". This kind of relative
specification 1s sufficient, because although the
"renus" and not the particular thing is laid down in
the contract, there are means, either sgreed upon by
the parties themselves, or, in case they may not have
been agreed upon, supplied by law, by which the parti-
culsr thing to be performed may be determined. iihen
the contract has for its objeet a part of the thing
or a guantity, such part or quantity must be also
epecified or such that it may be specified by the means
established by the parties or by the law.

i. the consideration of reciprocal performines
by each party in onerous contracis, and the spirit of
) iverality in gratuitous contracts;

i1i., the unlawful motive which may render eny
agrecment void.

1. A)e Couza as the consideration in onerous

1n onerous contracts "causa" is phclcopgidergtion
n view of which each of the parties tinas lesell.
Such consideration may have already beenl effccted at
the moment of conclusion of the contract, such a8 €.gs
if a person binds himsglf to return a thing or a sum
of money which he has already received on loan, or on
lease, deposit or pledge.

Finally, the object must be useful tc the creditor
becuase it is obvious that a person is never interested
in the performance of an obligation which is not useful
to hime. This utility need not be 'material: a thing
which is not useful in itself may have a sentimentsal
value, but it must have at least an indireect influence
on the estote of the person and be such that it may
be valued in money (Giorgi, Delle Obbligazioni, Vols IIX
par. 410). However, there is a tendency in foreign
doctrine and case-law to regard a moral interest in
the thing which is the cbject of the contract as suffi=}
cient, even if it cannot be wvalued in money (Planiol
et Ripert, Vol. VI, para. 221).

mhe consideration may be effected at a future
date when it consists in a conditional performance:
his is the case in bilateral contruct§,_w1th regard
o which it is usually soid that the gollgatlog of
one party has for its "caousa' the obligavion oI the

other party. .

This fact has induced some writcrs to maintain
hat it is useless to talk of "ogusa' in bilateral
contracts, because, whenever we talk_of the lnexistence
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of"eausa" or of an unlawful "eausa", there is always
at the same time an inexistence of object or an un-
lawful object: thus, if a thing sold does not exist,

the inexistence of the object is sufficient to explain

the invalidity of the sale both for the seller and
for the purchaser. But this criticism does not stand
to reason, because the inexistence of the object
promised by one of the parties in the sale does not
imply that the obligation of the other party is devold
of all the elements necessary for its wvalidity, since
the object of the obligation of the purchaser is the
price. Moreover, the followers of this theory are
compelled to reconsider their ovn arguments, and they
bring forward in further support of thelir theory the
connection between the obligations which arise from
bilateral contrects, in which each of the parties only
binds himself in view of what he obtains in return.
This is the so=-called "rule of correlatives", which in
the last analysis is no more than the application of
the theory of "causa" itself.

l. B)e Causa in gratuitous contracts.

In gratuitous contracts the party who binds him-
gelf does not stipulate any consideration in his
favour, and, therefore,
of performing an act of liberality or of bounty takes
the place of the intention of obtaining such considera
tion. Generally speaking such intention remains un-
observed because it is beyond doubt; but it is of
great importance in case of an obligation the "causa"
of which is either simulated or found to be false,
because in this ecase if the creditor, in order to
justify his claim, asserts that the oblization is a
disguised act of liberality, he must prove that the
other party had the "animus donandi".

2. Unlawful "causa". =-- The nullity of obligations
having an unlawful object is not sufficient by itself
to protect those higher interests the respeect of
which must be sanctioned by law, because if it is
correct to say that the obligation of the party who

‘should perform an unlawful act in view of the remunera-

tion is null because the object 1s unlawful, on the
other hand the cbligation of the other party of paying
the remuneration promised has no such unlawful object,
since payment of a sum of money is not in itself un-
lawful.

It is true that as long as the obligation of
performing the unlawful act i1s not fulfilled = and its

g. f£ilment

paticn C=0I

ia efrzctively performed.
solerate that

ﬁﬁﬂiﬁgto do by reason of his office.

in such contracts the intention
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cannot be enforced - the obligation of
ing the remuneration cannot arise bgcause 3 B A
W s put the party who had promised the rovuic
not, invelke in his favour the incxistencs

“ligsusa St
s "‘. T ¥ | f_nai-"' s " ,—._1-

> i+ covresponaing performance 1f the unlawiu. vch

e lorelity, however, cannav

o person be entitled to demand remuncra-

.ion for having performed an unlawful act or for

abstained from doing something which he was

Tt follows that obligations of this kind cannot

pe annulled unless we regard the unlawful character
of the scope which the parties have in mind as the
ground for nullity. ] o
and developing the same theory with regard to the
'nul - " 1"
of "causa" or to unlawful "caeusa", ti al :
perceive in this element the scope which the parties
lhave in mind. _ i
laccess to the action for nullity on_the_g?ound of in-
‘existence of "eausa' they have distinguished petween
eausa" of obligations properly called, and the actusal
motives which may induce the parties to contract: by
eausa" in its proper sense they mean the CUHSidEFa‘
tion which each of the parties stipulates‘or‘rece1VEs
from the other in onerous contracts and the intention
of liberality in gratuitous contracts; t
motives they mean the use which each of the partiss
wants to make of the thing received or of the right
stipulated. : _ _ X
jnstrument, the "causa" of his obligation 1s always
and only the acquisition of the instrument, bud the
actual motive may be either that of committing a crime
or of cutting a piece of meat.

vith this as a starting point,

1ity of obligations whether it be dus to inexistence
the "causalistes"

But, in order not to allow too easy an

and by actual

Thus, for a person who acquires a cutting

Taking the "causa" of obligations in this sense,

even with regard to unlawful or immoral conditions,
it would follow that obligations of this kind, the
annulment of which is required by morality, cannot be
annulled.

Thus, a loan made by a person who knows
that the sum loaned is to be used by the debtor to

acguire & brothel would not be null, because the parties
do not intend to subordinate the validity of the loan

to this specific use of the sum loaned, and it cannot,
therefore, be regarded as the "causa" of the contract.

But in order that the theory relating to unlawful
Woausa" may have those effects which it should have in
conformity with tradition and with the principles of
positive law, it must be kept distinct from the theory
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relating to the inexistence of "ecausa', otherwise i
would be wrong to affirm that the validity of an
obligation is subeordinate to the lawfulness of tbg
scope whieh the parties have in mind.

To conclude, by "eausa" in the theory relating
to the inexistence of "causa" we must uvnderstand the
immediate or direct scope which the party who binds
himself has in mind, and which is identical for all
those who take part in contracts of the same nature:
thus, every purchaser intends to acquire a thing,
every seller intends to receive a sum of money. In
this theory we must therefore exclude any ulterior
scope which the parties might have in mind, and also
the possibility or otherwise of its attainment.

On the other hand, in the theory relating to un=-
lawful "causa', by "causa'" we must understand any un=-
lawful scope which the parties have in mind when they
enter into the contract. As to the question whether
a contract may be annulled on this ground only if both
parties lkmow that the "eausa'" is unlawful, we must
"distinguish between the following hypotheses: the
party who aims at an unlawful object cannot refuse to
fulfil his obligation to the detriment of the other
s party who is unaware and who is therefore in good
faith. On the contrary, the right of demanding the
annulment of the contract must be granted to the party
who, -after the coneclusion of the coniract, becomes
aware of the unlawful scope of the other party, because
in this way another obstacle is made to the realization
of gn unlawful scope.

Theory relating to the inexistence of "causa'. ==
"Causa" may be inexistent either because it never
existed or because it was related to some future event
which never materialized, or because it ceased to
exist.

"Causza" is wanting from the very moment in which
the contract is entered into when the particular thing
promised by one of the contracting parties does not
exist at that moment, or is "extra commercium", or
when the promiser binds himself not to perform a given
ect which had in fact already been performed, or when
the promiser binds himself to do something beyond
human peossibility, or wvien a person binds himself in
view of a performance which he believes already to
exist, whilst in fact there has been no such perform-
ence or no pre-—existing obligation. In hazardous

e

lexistence,
not fulfil
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aclk of "eausa' when there 1c nr
when there is no nneertainsy Wit
IGauca? is

+n A= o
L3 e rc

acts there is 1
mpromise
he issue of the law-suit."
a to some future event in the "pac eI
. iy the future thing does not cous into -
so0 that ths party who has prcmlsa; it cca-

this obligation, the "causa" or ixe ooliga-
party ceases to erist.

tion for the other

aa L also cease to exist efter the con-
1usig;ug§ tﬂgycontract, in which‘cuse it is.oavio%g
ihat the contract cannot be regaraeg as null! bpt e
fact that the obligation is not performedE wnich

1ies the inexistence of the cons;deratﬁon of gn?‘ 3
of the parties, must also entitle‘tne c?e‘itor of s3uc
consideration not 1o fulfil his ooiiga&i?g, bzgguggcd
justice demands eguality betiween the pgiuiis ‘ﬁl‘gl—
faith does no% allow one party to demiﬁq uge ;'ﬂ*e1*
ment of the cbligation by the other, ghfg 'E :Jtsl_*
does not fulfil his ova. This shows that, iyhpbr E
speaking, "aauza' is not only the ??E?lf? Qf a_piral
formance made by the other cgntracu}ﬂgmgfytf, ou ?~§§
‘the fulfilment on his part of the ovligaticn. aip:f;‘i
in successive contracts suco as_in le§se, or in ;,;:qu
and hiring of labour, or in empnyteus;s,ﬂtue cogur;b»
remains without "causa' as scon a§ tpe OJjectm?get?fl
econtract perishes, or as sach as it :EGOQES Eq@ausﬁa e
for one of the parties to continue the execution o:
his chligation.

cr

toavga is wenting from the very memen 2
which tlie coniract iz concluded, the pqntrgcu is null
with regerd to the party whese cbllgftlon 1? < i
without o consideration. as to "pacta ie~r=.u, 2%
we have already stated t@gt‘the EEYI:6§§T%5ﬂuuU F*ir;a
veing sucjeet te the condition of th& future e.;ibzﬁz

of the thing, and therefore, they are governsd ©;
rules and conditions of contracts and oblipaiio

In successive contracts, if the "c%usaf ceases
to exist after the formation of the contracv, A
contract is dissolved for the future.

In cannection with this theory, ;t ;s ?sual to
deal also with false "causa! whether 1t be aue to
error or to simulaticon. In this regara the rule }aid
down by Section 1032 is important: "ihen the cgqsldera-
tion stated is false, the agreement may, neveru“e{esa,
be upheld, if another co So

nsideration is proved".
that falsity vitiates "causa', and therelors also the




- 283 -

contract, only in so far as there is no true "causa'..

Action and Excevtion of Nullity of a Contrach o
the Si

ground of an Inexistent, False or Unl:

Gangatty
—AlEs

The nullity of a contract on the ground of these

vices may be demanded either by means of an action,

known as "aetion for nuility or of snnullability", op
by means of an exception which the law sometimes callsg

exception of nullity and sometimes exception of
rescission.

In case the contract has been executed in whole
or in part, the effect of rescission consists in the
chligation of btoth contracting parties of returning
vhat they may have received. This rule is modified
wvhen applied to the vice of unlawful "causa'": here it
is nececsary to distinguish according to whether the
eontract having an unlawi
executed.

If it has not been sxscuted it produces no

effects whatsoever, i.e. it does not give rise to any

gction for demanding execution; if it has been execut
only in part it does not give rise to any action for
the execution of what remzins to be done or be glven;
and, therefore, in case it has been executed in whole
or in part, the difficulty which arises is whether,
after the contract is rescinded, the restitution of
what has been pgiven may be demanded.

Both in Roman Law and in our own, a distinecvicn
is made according to whether the unlawfulness ol iia
"eausa" was only known to the person who receives oo
also to the person who pays the remineration: if ©he
"solvens" is innocent, he may claim back what he has
given, but if he is an accomplice, i.e. if the viol:n-
tion of the law or of morality or of public order ha:s
been committed by him as well, then he eannoct elaim
it becucse "in parti turpitudine melior est conditio
possidentis". 1In this way the accomplice in the act
cannot xkzx demand the exscution, nor can he claim
tack the remuneration which he may have paid; by this
means such agrecments are rendered more difficult,
because the parties can never be certain that their
reciprorval obligetions will be fulfilled, since such
obligaticons are not in any way protvected by the law
gnd the parties must therefore rely on their reecipro-
cal good faith. Therefore, the payment made to a
person who binds himself to fulfil his duty or to
abstain himself from comaitiing @& crime cannot be
claimed back. This rule suffers the following

"eausa" has or has not bee

i
‘mature delibera
| the contracts

fand as to the contents of the
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exceptions:=

i, If the "solvens" is a minor he may recoves
the sum paid or the thing given eﬁen Epou;nugg Fne
of the wnlawfulness of the "causa'. Ths law has %0
prctect minoprs from the conseguences or thelir own

thoughtless acis.

ji. The loser at a game may recover fron the
winner the sum or thing which he has already pald to
him within two months from the day of payment (Section

1810)»
s

EXTERNAL REGUISTITES QF CONTHRACT.

The form of contract is as a rule iree, and the
parties may make use oL &ny fq;m and degaee of 501&?#'
nity, or seven omit all formalities, manlfesting their
consent merely Ly word of mouthh or even QY peswures.
However, there are casses in which the law rgquiygs
certoin conditions and certain formalities by which
consent is to be expressed. These Tormalities are
ecalled solemn, because they consist in certain solom-
nities imposed by the law. The reasons for vhich
the law requires them are various, such as, for gxXanle
to warn the parties of the sericusness and Importuncs
of their aetion, or of the consequences wiich 1% ray
have on their cstate.

g these formalities, the law algu
er refleetion by the parties and u ere
tion, before they bind themselves vy

e -
Lhay

By imposin
ensures a grea

Another cbject of the law may be
of ensuring the best evidsnce both as to the existence
contraet, obligzaticn or
right which the parties wanted to create by means of
the contract itself; or to provide Tor ithe protection
of third parties by means of the publicity of the

sct which has to be registered in the Public Reglstiry,
and which, therefore, has to be drawm up in a public
form, since this is a prerequisite of ;nscpipcion.

In brief, the solemn form is reguired in tne inverest
of the parties or of third parties, or of Doth.

The solemn form which the-law rcqqi;cs, is either
a public deed or a private writing., xiic deed,
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according to Section 1276, is not only that instrumcni
dravm up or received by a public notary, but also trai
which is drawvn up or received, with the requisite oz
malities, by any other public officer lawfully autlca
ized to attribute public faith thereto. Thus, in j.udf
cial sales by auction and in licitations of immovableg
the adjjudication received by the registrar is a publi
deed which corresponds in all respects To a sale made
before a Notary. '

The contracts with regard to which the law imposg
the most solemn form, i.es the public deed, are those
which effect the transfer of immovables whether owne
ship or- any other real right over such immovables be
transferred, whether the title be sale or exchange, an
whether the contract constitute an annuity, or a dona
tion, or emphyteusis, or usufruct, or right of habita-
tion, praedial servitude, etc. Ilioreover, denation mg
always be made by means of a public deed, even when it
has movables for its object; and so also must marriags
settlemente.

There are other cases in which the law is satisfil
with a less solemn form, i.e. with the private writing
of course the parties may even in this case, make use
of a public deed. Such are assignment of credits,
rights and asctions, the constitution of commercial
partnership, charter-party contracts, and so on; savin|
that, for any of these contracts the law may in certai
instances require a public deed: thus, e«g. the assign
ment of hereditary rights and of rights- constituted b
& public deed must be made by means of a public deed.

Ordinance XIV 'of 1913 added a long series of
contracts, which are now incorporated in Section 1277,
which must, on pain of nullity, be expressed at least
in private writing, saving the cases where the law
exXpressly requires that the instrument be a public deei

They are:=

a) Any agreement implying a promise to transfer or
acquire, under whatever title, the ownership of im-
movable property, or any right over such property;

b) Any promise of a loan for consumption or "mutuum
c) Any suretyship;

d) Any compromise; )

e) Any lease for a period exceeding two years in

the case of urban tenements, or four years in the case

of rural tenements;
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f£) Any civil partnership; and

) For the purposes of the Promises of liarriagze
aw, (Chapter 7), any promise, contract or agrecuic
he;ein referrad t0e .

-

.
“+

Apreements irplying a promise to transfer or
Acquirs immovablen as thelr object are not contractis .
thich transfer cinership or other rights over immcvanle
ut only contracts by which the parties agree to

':ransfer and to receive the immovable or the ripght over

|t: they are therefore preliminary contracts which
} 'e to be followed by the definitive coniract, which,

E have already stated, requires the most solemn

: §] we
L OIMMe

Thus, also a promise of a loan for conspmption
br "mutuum" is a preliminary contract, and the law
BXpressLy requires at least a private writing, vhilst
bhe definitive contract, i.e. the loan itself, does not
pequire any such formality. This may seem ugreasananle,
but no formalities are required in the definitive
hontract of lean in order teo protect the lender,
because it would be unjust were the len@er @o be
Beprived of the right of demanding restitution of
that he had given on loan simply because it had not
been made in a public deed or in am private writing.
brivate writing is also necessary in suretyship, in
brder to ensure that the surety wants_to wa?runt thp
bbligation of cnother; and in compromise owing to the
importance of the act by which the parties renounce
o eny protection they may have hade It is to be
hoted that in certain cases of compronise, such as-if
he dispute refers to immovables, the law reguires a
public deed; & public deed is also required for general

bartnership.

Private writing must be either signed by each of
he parties, or attested by an advoecate or a notary

®ccording to Section 634 of the Code of Organization

d Civil Procedure (Cap. 15), which lays down that
if o person cannot, or does not lnow how to write, he
mist set his mark which must be attestied by an advocate
br a2 notary together with a declaratien that such mark
has been set in his presence and in the presence of

®wo witnesses, who must also set their signature, and

ogether with a declaration that he has persgnally
hscertained the identity of the persons setting such
Bignatures or mark.
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EFSECTS OF CONTRACTS IN GENERAL. iji) That the contract cannot be revoked or modilici.
bxcept by the mutual consent of the artigs, or cn
hounds allowed by law (Section 1035). There are o
, which a contract may, according to law, be dissolve:
v one of the contracting parties only: thus, a cous
ract of letting of work may be dissolved by the !
loyer at will; mendate may be dissclved by the.prln-
ydipal or by a renunciation of the agent; parinership
sontracted without limit of time may be dissolved at
8 time by any one of the members; bilateral contyagts
bav be dissolved if one of the parties deoes not fu;;ll"
g obligations, in virtue of the "pactum commissoriun'.

Here we must distinguish between two kinds of
relations, i.e. those which exist between the contrag
ing parties themsYéves, and those which refer to thi
parties.

| :
I. The fgects of contracts in the relations betwesg
the contracting parties are of three kinds:-

i. General effects;
ii. Effects with regard to the obligations which
the contract is meant to give rise to;

iii. Effects with regard to the transferp of owner
ship or other real rights.

Contracts must be carried out in good faith, end
they are binding not only in regard to ERSIERERESRBENS
the matter therein expressed, but also in regard to any
ponseguence which, by equity, custom, or law, is inci-
Hental to the obligation, according to its nature .
Section 1036). Unce the distinction between contracts
Contracts entered into according to law have thalyona ride" and contracts "stricto jure! has been
Torce of law with respeet to the parties. They bind §gpolished, it follows that in all contracts the gulding
the parties reciprocally in the same way as the law horm should be the reciproeal loyalty of the purties;
binds all citizens. This principle is based on the | ey should never be allowed to evade the raithful
theory of the autonomy of the will, which on its ovm bherformance of the contract by deviating from wnat thelx
creates rights and obligations. This theory had its ntention is presumed to have been at the moment the
remote origin in Canon Law, which rooted deeply in lcontract was concluded.
man's conscience the respeot to the word given; it wag
later confirmed by the philosophers of the natural |
school of law, and the Code Napoleon consecrated the
principle of the omnipotence of contract interpreted
as widely as possible by the partisans of Free Indivi
dualism of the nineteenth century.

l. General Effects.

1::5-“--

It is presumed that each of the parties has
mised or stipulated for himself and for his heira
[for persons claiming under him, unless the Conure _
thas been expressly established by law or by the poarii:
or unless 1t results Irom the nature of the agreemsnt.
The obligation of the debtor holds good not onlg‘ .
against him and during his lifetime, but Gl$0.31b33 Ll
death and agzinst his heirs and persons claiming vn

Contract is therefore law for the parties, and
Just as a law may derogate enother law, 50 may a cone
tract, which may be considered as private law, deroga@him; similarly, the creditor is presumed to have siipii-
the ordinary law: "dispositio hominis tollit disposi #ated not only in his own favour in order to enjoy tiis
nem legis"s The contracting parties may by their acquired right, but also in order to be able to transliews
agrecment, l.e. by the contractual rule established bflit either to his heirs or to persons claiming under hii.
them, derogate the legal rule, both by substituting Wrhis is a presumption which is conformable to general
Ihem another rule or by not substituting anything; andlpractice, because men as a rule enter into contracts

they may do so as long as the prohibition of the law, $not only for their own benefit but also for their
sBuccessors on any title: thus, a seller wheo is bound by

or public policy or morality is not an obstacle.

I he warranty towards the purchaser, binds also his heirs.
§60 that if evietion takes place after the death of the
seller the purchaser may equally avail himself of the
warranty against the heirs. The presumptien is, there-
ifore, derived "ex eo quod plerumgue £it".

The following are corollaries of this principle:

(1) That the contract must be faithfully observed
by the contracting parties, in the same manner as the
are bound to observe the law.

But the parties may depart from this general
practice either owing to the nature of the contract
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itself, or becauss they so chooses. Therefore, if the
contrary is expressly established by law or by the
parties, or results from the very nature of the agre
ment, the effects of the contract must be limited to
the contracting parties. This rule contrary to the
presumption may arise from these three causesi-

i) ean express disposition of the law, €.g. part-
nership is as a rule dissclved on the deahh of one o
the members; similarly, mandate 1s dissolved by the
death of the principal or of the agent;

ii) ean express contrary declaration by the partie
who are free to stipulate in any way, and may even
derogate the law;

1i1) the nature of the agreement, e.g. agreements
on legal maintenance, because the right and duty of
maintenance do not, as & rule, pass on to the helrs.

2. Effects with regard to obligations given rise
%0 by the oontracts

We shall discuss these effects when dealing with
obligations in general, because there are other cause
of obligations besides contract, and the rules govern
ing obligations in general are identlcal, whatever be
their cause.

3«  Effects with repgard to the transfer of owvnershi
and other real rights, and with regard to
periculum rei,

When dealing with the notion of contract we said
that this effect is an innovation introduced by moder:
law: the transition from the old to the new principle
was not the effect of sudden legislative enactment,
but rather the result of long elaboration, which was
started by Roman Law by means of the aocolnowledgement
of modes of transferring ownership without real
"traditio", but was only accomplished a relatively
short time ago by the Code Napoleon.

However, even before the enactment of this Code,
the necessity of "treditio" for the transfer of owner-
ship had been reduced to a mere theoretical principle,
and it was generally substituted by the clause known
as "dessalssine" or "saisine" or "vest de veste', a
clause which became fashionable; so that actually it
was the consent of the parties which effected the .
transfer of ownership.

- 290 =

evelopment was quite natural, because 1f

the cggigagt itaglf (L.es the manifested consent of
the parties) is capable of giving rise to the o?iiga—
tion of the transferor towards the transferee, why o
ghould it not also be capable of effecting the transfer
f the ownership itself to the transferee ? 0On care-=
;ul consideration no reasonable motive can be adduced
as to why the sole will of the parties should be
sufficient to give rise to the obligation and not

aof ficient to effect the transfer of the ownership or
gf other real rights whieh form the object of"sucn_ -
obligation, or as to why the physical act of trgdltlo
should be required for this purpose once ovnership is
a right, i.e. en incorporeal thing.

The rules which require this principle in our
law are the following:i-

1. Section 1037: "Where the subjeot matter of a
contract is the alienation of oqnarshlp, or of any
other right over a certain snd determinate thing, such
ovnership or other right is transferred and scquired

' in virtue of the consent of the parties, and the

thing remains at the risk of the alienee, even though

the delivery thereof has not taken place'.

o, Section 1038: (1) "Where the subject matter of
a contract is an uncertain or indeterminate thing,
the creditor does not become the owner of such thing
until it has become certain, or the debtor has
specified it, and has given notice to the creditor
that he has specified it";

(2) "Until the thing has become
certain or has been specified, it remains at the riax
of the debtor'.

3, Section 1039: (1) "Nevertheless, with regard te
third parties any contract econveying the ownershdg ux
immovable property, or any right over su;h propersy,
ghall, in no case, commence to bs operative until it
has been registered in the Office of the Public
Registry, as provided in Seection 367";

(2) “where the alienation is made
by judicial auction, the note for the registration
shall be signed by the Registrar of the Court und;r
the authority of which the adjudication of the thing
shall have taken place'.
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L. Section 1040: "Where the thing which a person
has by successive agreements undertaken to give or
deliver to two or more persons 1s movable by nature,
or a document of title payable to bearer, the person
to whom the thing is delivered, and who obtains it in
good raith, shall have a prior right of the other or
others and shall be entitled to retain it, even thoug
his title is subsequent in date".

5« 8Section 1397: "A sale is complete between the
parties and, as regards the seller, the property of
the thing is transferred to the buyer, as soon as the
thing and the price have been agreed upon, although
the thing has not been yet delivered nor the price
paid; and from that moment the thing itself remains
at the risk and for the benefit of tne buyepr',

6. Section 1551: “The assignment or sale of a debt,
or of a right or of a cause of action is complete, and
the owvnership is "ipso jure' acguired by the assignee
8s soon as the debt, the rizhi or the cause of action,
and the price have been agreed upcn, and, except in
the case of a right transferable by the delivery of
the respective document of title, the deed of assign-
ment is made".

7« Section 1552: "The assignee may not, in regard

to third parties, exercise the rights assigned to him

except after due notice of the assipgnment has been
given to the debtor, by means of a judicial act, by
the assignee himself or by the assignor®,

8. Section 1554: "In default of such notice, or
until such notice is given, = ssesesecseses (b) if
the creditor, after having assigned the debt to one
person, makes a second assignment thereof to another
person who is in good faith, such other person, if he
has given notice of the assignment made in his favour,
shall be preferred to the former assipgnee",

9. Section 1555: "The notice is not necessary if
the debtor has aclmowledged the assignment'".

Comparing thess provisions, we find that Section
1037 establishes the genecral principle that the trans-
fer of ovmership talies place as a direct and immediate
effect of the consent which creates the contract. The
Transferor in a contract is not only a debtor, i.e. a
person bound to transfer the ownership or other real
right, and the acquirer is not only a creditor of such
obligation, but the first is actually a transferor in
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iptue of the contract directly and exclusively, and )
latter is also the actual acqulrer of the cuzawzhis
other real right. Therefore, ownerghip and an:
her real right is transferred from the transferor
ko the acquirer by effect pgly of the contract and fir.
the very moment in whieh this 1s entered into, unless,
courssa, the parties agree otherﬁlse; and from that
py moment the thing remains at the risk end for the
enefit of the acquirer, beczuse “"periculum" always
follows ownership: "res perii domino", even if it has
not yet bsen delivered to him; acciaanta% loss, there=
fore, saving the effect of delay, is suffered by the

acquirer.

This general principle is applicable to all
contracts, whether onsrous or gratuitousj and whatever
be the thing which forms the object of the transfer,
4.es whether it be movable or immovable. The conditione

‘for its application are:-

1. The existence of the contract. Ovmership or
other real rights over lmmovables, Scction 1037 lays
dovn, passes to the acquirer by efrfect of his con;ent;
and a eale is complete betwuen the parties, (Sectien

113597), and the property of the thing is transferred

to the buyer, as soon;: as the thing and the price have
been agreed upon. Section 1551 says the same thing
with regard to assignment.

In order that consent, and thercfore the contract,
may be said to exist, it is not enoush that it exist
internally, but it should also be manifested externally
and, when the law requires certain Zormalities, it is
furthermore necesseay that it be menifested with such

" formalities, and before this takes place ovmership or

other real rights and the relative "periculum rei" is
not transferred. B
Section 1551 applies this condition to assignment,
which must be made by rneans of a private writing,
saving the cases in which a public deed is requiresd,
In case of assignment, therefore, the contract doces
not exist until it be made by private writing, and the
assignment of the credit is not effecz.cd vefore this
requisite is complied with. -

2. That the thing be certain ond determinate. That
is, the ovnership which is to be transfarred must be
the ovmership of a certain and determinate object; and
in case of a right, the thing over which the right is
to be constituted and transferred must be certain and
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determinate., The reason is that what is being trans-
ferred is en actual real right, and a real right car-
not actually exist except over an actual cbject. ITF
the object at the time of the contract is uncertain 3
indeterminate, the transfer of ownership or of other
real rights cannot take place, and, consequantly,
neithe» can the "periculum rei" be wrangferred.

B ties and third partiea such a transfer,
?'tragﬁéggi§;§Vablcs or rignts over such lmmovables,
£ g;%y effeected when the contract is registered in the

ublic Registry.
Then Section 1040 considers the case of a person

. ccessive agreements undertaien to glve or
'122? Eg iio or more persocns a movable ?y natu?a or
document or title payable to bearer{ and it lays down
at the person to whom the thi;g ;s aelivere@, an¢ﬂ

tho obtains it in good falth, shall have a prior right
%er the other or others, and shall be enult%ea “o )
.Etgin it even thouzh his title is‘suoseg?enu %n date;
B other words, if the transferor has delivered the

o ﬁ to a second or subseguent acquirer who obtains it
higgod faith, the latter acquires Epe ovnership of it
o the exclusion of the first: now the succass;ve
yequirers are, with regard to each other, in the posi-
tion of third parties, and there:ar?, lt.dOeS not seen
Erue that with regard to third perties the ownership

£ movables is acquired by effsp@ ol consent §*o§s,
hecause were this principle app;lcaflf to SdC?ESaiF&“
gequirers, we would have‘to ay that the first acouirer
Ehould obtain the ovmership.

Owmership and risk do not pass to the acguirep
before  the thing from uncertain and indeterminate
becomes both certzin and determinate. Unecerzain 1s g
future thing, because it is not certain whether it
will ever come into existence: it only becomas ceptad
vhen it comes inteo existence,

Indeterminate is a thing indicc*ed as belonging
Yo a determinate "genus": thus, the sale of o horse off
Aradbic breoed, or of & queniity of coal or of mershone
dise has an indeteprminate %I or its objact. Thiz
becomes determinaic as scon tZe particular thing
which i3 to be given in +t of the contract is
established, il.e, st coon as this portieular thing is
sglected and individualized from the numerovs things
which belong to ithe same species, A4S soon as the
thing becomes certzin and determinate; the obatacle to
the transfer of cwnershin and of the nialk ia done away
%with, and such transfer is therefore sifccted.

The same idea 1s repeated by Section 1397 with .
pegard to sale: "a sale is complete betweea Ehe parties,
and, as regards the seller, the property of fh? thing
s transferred to the buysr, as sc?n as_tng thirg and
the price have been agreed upon..."; and tng same 3?5_
tinction results alsc from Seciions 1553 and 1554 with
pegard to assignment.

Extenslon of this prineipn -— Having already
dcalt with the extsnsion of this prinsisle with regard
to the kinds of contract and %o the things 1o whiech
it is applicable, e shall now dsacl with its extensios
with regard to peraons, and see if it is available
against every ong, i.e. whether it is availoble enly
egainst the contracting parties or whether it is also
avallable ggainst third perties in their relations
with them.

In regard to third partlies, the Qw§ership+of a
redit is not transferred by effect of the contract
only, but it 1is necessary that dus not;ce of the assign=-
ment be given to the debtor, without wnichf ggd before
which, the assignee may not exerclse the rights assigned
to him against third parties.

Section 1037 does not mals eny distinciion, but
the Sections which follow seem to distinmdish the 3 a4 :
relations between the contracting sar%ie; Zrom the So much so that in casevtne cfe:4ucrrhafsas%;gned
relationd between the porties and third pestiss: thus, his rights successively to two or skl £° Si“.;g d he
dealing with immovables 639 lays down “hot dast person to whom it has teen assigned, provided h
tho S Sirer be in good falth, and provided he give due notice of

contracts conveying

¢ prooariy o = s A
or of any ripnt over such o VEe the assignmeni, or give notice of it before the former
.
L]

OO z
procduce assignee, is preferred to such former assignee who has

T

this effect with regerd to zrd parties, excent from . : Ay i
the moment znd by effect of reg*siration,in thévoffice pou Given natice or wlia, gives auoh notlce aXter.
of the Public Registrv. It seems, thersfore, that the 2 D + £
principle that ovnership passes &5 soon as eonsent is 1o comalude, iu seens that tho °grrfcf §22g3y0§s

% - T = Faiie Lo the one which distinguishes between the rela 1S
perfect applies only in the relations tetwesn the con= £ rties and the pealtions of sueh
tracting perties; but in the relations between the the contracting pa T
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contracting parties in regard to third parties, witk
regzard to whom: (1) the ovnership of corporeal =ui
Incorporeal immovables 1s only transferred when ths
contract is registered in the 0ffice of the Public
Registry; (2) in e=2ze of corporeal movables, by
“$radizio"; and <! in case of incorporeal movables
by a notice of th: assl.mment or by the accpetance o
the debtor.

. Pacifiel laszoail, however, justly criticizes
thls general opinwun, because ownership and other
real rights are abscliute rights which should subsist
ageinst all, whilst the distinction which we have jus!
made sbove leads to absurd consequences, namely: at
a given time the ownership of a thing belongs and
does not belong to the transferee; it belongs to him
in regard to the transferor, and it does not belong
to him in his relstions with third parities, with
regard to whom it still belongs to the transferor.

In order to avoid this contradiction, Pacifici lazzo
teaches that the provisiocns of the law which refer to
the relations with third parties, and which secm to

bring about such distinetion, havs no other scope but

that of deciding problems which may arise in cese of
concourse of successive acguirers, in order to esta-
blish the order of preference to be kept among them.

According to the modern principle in such a cone-
course the first ecgoirer should be preferred, becaus
his acguisition is i1he effeet of the firs:i consent*.
and consent is sufTicient to transfer ownership; how-
ever, the contrary takes plaecs, end the second or
further acquirer is preferred, and he has, according
to those provisicne. a right of preference which has
a different basis azcording to the different nature
of the object transferred: in case of immovzbles the
cause of prelerence 1is registretion, and therefore
the second acouirer who has registered his title or
was the first to have it registered is preferred to
the first acquirer who does not register it or who is
late in having i: rogistered. In case of corporeal
movables and of uiuies to bearer the cause of pre-
ference is "tradiwic", l.e. the ‘acquisition of pos-~
session of the thiag in good faith. In case of in-
corporeal movable. the assignment made in good Taith
and the notice of vuch assignment or its acceptance
are the cause of prelference.

In the absence of these causes of preference,
the first acquirer is preferred, and the rule that
ownersnip is transferred by viritue of censent slone
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jes., The transfer holds geod even in regard to i
"4 parties who have no cause of prefercnce availabie
inst the first acquimr, and much more S0 in regard
11 other percons Who have acquired no rigat over

thing.

! besLz s Bha causes of preferencss ——
'rgzzgﬂgijbasia of the causes of preference in the
nefer of immcvenies, is the institute of publicity,
"4t is the very foundation of this institute that,
ease OFf CONGLILS3 of more than one acqu%ref, none
them may mekKe 1ise of his title vis-a-vis the others
ore registration:

In case of ccrporeal movebles, preference is
sed on the princirle that possession of movables in
»d faith amounts to title of ovnership.

Tn case of incorporeal movables it 1s based on
s fact that, though the noticg of tpe as;zgn@ant
ich is required by law and which takes tae plece of
licity, the assignment is mode kmown o ths deotor
| through him to <chird parties as well; so that the
rd party to whom the creditor wants to assign his
sht is in a position to know that such right has
ready been assigned to ancther person.

In short, the basis of these causes of preference
be reduced to one principle, viz: the protection
third partiss, sabjsct to the condition of good
4th in case of zoruvoreal and incorporeal movablus,
independentiy of such a condition in the case .
vables.

II. Effects of contracts with regard to third
partiess

wWith reference to a contract, third parties are
1 those who do not take part in it either personally
by means of & lezitimate representative; and there-
re all other persoas except the contracting parties
d their heirs; wno succeed in all the rights and
¢i.ms whnich the contracting parties
emselves may ..w atipulated and contracted.

This ordex of rclations is still governed by the

rinciple of Roman Law that obligetion is a stricily

rsonal tie which does not give rise to any relations
cept between the persons who take part in such
ligations. With regard to third pariies the contract

s a "res inter alios aeta", and, thercfore, "Tertlo
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neque prodest neque nocet". Contracts are the effeci

of the consent of the contracting parties and camnot
therefore produce any effects beyond the rclations
existing between those who give their consent. This

principle is laid dowvmn in Section 1O0L2: "a person can

not by a contract entered into in his ovn name bind o
stipulate for ony ona but himself"; beczuse, if the
contracting parties o one of them do not aci in thel
owvn name, but as sgen%s or representatives of other
persons, they do necl oind themselves but the person
represented by thes; they do noiv stipulate for them-—
selves but in favou: of the person represented, the

will of whom 1s implicit in mandate or in lawful repréf

sentation, and is presumed in "negotiorum gestio”.

However, this principle suffers limitations both

with regard to promizes of the performance oi an oblig

Fion by & third party, and to stipulaticns for the
benefit of a third party (Sections 1042 znd 1043).

(a) Promise of the perf
a third party. -- Such & praoni
all; “"nevertneless (siates Secti
oan bind himself in feavour of an
performance of en obligation by a third party; but in

o
i ]
3
™
2]
G
o

¢ of an obligation by
e has no effects at
on 1042 (2)) a person
o%he

" any such case, if the third paxty refuses to perform

the obligation, the perscn who bound himself or pro-
mised the ratification shall only be lizble to the

payment of an indemnity". The effect of such a promid

therefore, is never that of binding the third party
who has not consented to the performance of the oblig
tion, nor that of binding the promiser who has not
promised something to be done bty him; but a person
who promises "de rato" assumes an obligetion which
must be fuifilled by him, and which consists in prow-
curing effectively what the third party is bound to

give; and this is enough to give rise to an obligaticr

against him of indemnifying the damages suffered by
the other contracting pariy in case the third party
refuses to perform the obligation, He is responsible
for such damages even if the defeect of ratification
is not due to his fault, because until he cbtains the
ratification he has not performed aAis obligation; if
then the third party ratifies the obligation, the
promiser is freed, because the obligation undertaken
by him has been performsd.

(b) sStipulations for the benefit of a third party.
In Roman Law the prineciple Yelteri stipulari.nemo
potest" (para. L4 and 19 of the Inst. de Inutilibus
Stipulationibus) did not hold goed eny longer when th
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tractin arty was added to the
'zggggf g§ Eg; gﬁ?rd purtg gn whose favour phe noT -
: rty had stipulated: "sed et si guis 2tlim-
pr 2ivs inteused placuit i;;g?lnblo§e? .
4 e Aud i goman Law both ihe <onvract-
='Br6rt§ ;ggﬂﬁhe énira pirty had in certain cases &n
Fiiog at law sgainst the ygromissr, Common Lew lgiﬁ
o an excepticn to the effect thet aay 'pracelabin
ade by the contraoting party to the premissr ?hv& .
4ge to an action in favour of the tpira.pariy,_phe
rincipal application ,of this exception was fidei-
o issary substituthon.

26 principles and the same exceptions are
: Thgegagﬁ greseng law, becuase the prohibition in
ootion 1042 "a person cannot by a contract entered
Sto in his own name bind or stipulate for anyone but
imself', is followed by Section 1043 "it shall also
e lawful for a person to gtipulate for the benerlit
£ a third party, when such stipulation constitutes
he mode or condition of a stipulation made by him
or his own benefit, or of a donation or grant made
v him to others". With regard to the meaning of this
povision, it 1s now common teaching that it must not
taken in its literal sense, and that the words
icondition" and "donation" are not used in Section
jo4y3 in their technical juridical meaning. There are
two cases in whieh such stipulation constitute? the
wode or condition of a stipulation made in one's

Favour:

(1) When the “przustatlio! to the benefit of a

1 ures as 3 to the con=
third party flgures as a secondary object

;ract,Pthe principal object being the payment of a
benalty to the persern who stipulates in case ths
ﬂbligation is not performed. Pothier gives the Laﬂ}ow-
iny example: "I can stipulate usefully to the gffacc
that if within a certain time you do not give .Jamag
lthe treasure of kiierzmann, you will pay m3 ?20535
ecompensation for nea~fulfilment on your pari oo ous
contract: in this case the donation tc Ja?cs 1? 92¢{
a condition, = the object of the stipulation 5 :ha,
you will gi;e me “ne sum of £20, and this sum which I
stipulate, I stipulate in ny favour, and I therefore
have an interest in receiving it'.

-1 contracts having two considerations, in
wh&cthhgl;erson who stipulgtes addg to the obligation
of the other party towards him another obligation in
fayour of a third party. For example, in the transfer
of an industrial establishment, the transferor binds
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5. Quasi-Contracts (in general and in particular).
the transferee to treat certain employees in a speciafh =

way as part of his consideration: the interest of the

person who stipulates, in this case, arises from ths

A quasi-contract is defined by Section 1055 G

> 1 tary act which creates an oblizz-
fact that he agrees to a price lesser than that whie awful and volun v k¥ ot
he would have ggreed to hgd he not imposed this oh]ii sn towards a third parity, or a reciprocal obligaticn

1
tion on the transferee. een the parties"s

rhis definition of quasi--contract is_the_resu&t
misunderstanding: owing tc ths dgnomlnatlgn of
third cause of cobligations, quaslhccntpac}ﬂ were

oximated to contracts from the aspect of the

ement between the wills of the parties; and‘thcre-

e the obligations arising from quasi=-contracis

e based on the certain will of one of the parties
on the presumed will of the other. This theory

= now obsolete, because it does not correfpond to "

ality: the person interested in a 'negotiorum gestio

s himself bound without having done anything,

We have the mode or condition of a donation mada
to others whenever there is an alienation or somstlhi
or the payment of a sum of money by the person who
stipulates to the promiser accompanied by some burden
imposed on such promiser in favour of a third party.
Donations properiy called, accompanied by burdens in
favour of third parties, are therefore ineluded; but
also included are settlements of dowry accompanied b
stipulations of reversion, and all bilateral contract
by which the person who stipulates sells, exchanges,
grants on lease or in eny other way transfers anyth 1 . i 3
to the promiser by imposing, as a total or partial the personhwho refeivziiS§m§§h§§ﬁdﬁﬂgcﬁi;§e§§tto
consideration of what he gives, the performance of e certainly has no inte o ’ :
some obligation for the benefit of a third party. Fo turn 1it.
example, if he imposes tihz cblization of paying the ;
price to a third pa%y in whole or in part, to assign ¢
monthly income, or Yo grant a servitude or to celebra
masses in the Parish Church, = all cases which are
included under the first exception as well.

The origin of this dencmination must not be
ked for in the agreement between the pcrtics (in
ip consent), which is a character}stic element
contract, but in the fact that this cause of
'1gations reproduces objectively 51puations ana-n
ous to those of particular coniracts, namely, o:
he contracts of mandate and of loan. The hfsis of
he binding tie rather than a presumed intention, is
he utility or benefit which the person interested
n the "negotiorum gestio" derives, and principles
if equity in the erroneous payment of a debﬁ, begausc
t would be unjust to 8llow a person to enrich him-
Self to the detriment of another. But the ru493goy
ghich the legislator regulates the two figure. r.Z
- Bpuasi-contract are inspired to the obsolete theomy,

e in - P

the promiser towards the person who stipulates, Tre B d in it they find their explanation.

third party, w:til he aczepts the Stipulation made 7o
his benefit, does not acquire any right, because
"beneficium invito non adquiritur', and, therefore,
until such acceptance is forthcoming the person who
stipulates has the right to revoke the obligation
imposed on the promiser; not only, but if this is the
explicit or impliecit intention of the person who stip
lates, the acceptance does not deprive him of the rig
of revoking the stipulation in favour of the third pa
until his death. This happens frequently in 1ife -
insurance made gratuitously in favour of a third partyl

n.

A very freguent and important application of thig
exception is life insurance to the benefit of a third
person, end alsc concessions and contracts of publie
task-works by which the Government stipulates in the
interests of the workmen employed by the contractor.

Effects of stipulations for the benefit of =2
third party. -- When a stipulstion for the benefit o:
@ third party is not annulled by thes provision zon-
tained in Section 1042, its effect is that of bindin

b

(A)e "Nepotiorvm Gestio'.

"Negotiorum gestio" (management of affairs) is
the management of one or more affairs of another
person assumed by a person without being bound to

d without a mandate. "Gestor" or voluntary agent,
ds he who assumes the management of the affair;
Mdominus rei gestae" or Interested party is the party
o whom the affair in gquestion belongs.

The conditiona for the existence of this quasi-
contract are:=

L1777 77/
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1. The agent rust be of age and capable of contra;
ing: for him the guasi-contract is a voluntary act, |
whioh gives rise to obligations at his charge, ard
this reason he must be capvable of binding himsel:z
voluntarily. B

It 18 only with regard to the agent or manag
of the affair that this capacity is required?hiifﬁr
roegerd to the intverested party, it is indiffarery
vhether he is cspable or not, for although nis conge
is involved, 1t is only the presumed and not the reas
intention which is involved.”  In case the manager ig
incapsable, the rules foverning incapable persoﬁs 20D}
%;g; they are bound only in 30 far as they enpich +

es.

I

2. The object of this guasi-contract is the assum
tion of the management of one or more affairs of
another person. The affeir must be lawful, because
waat is uvnlawful connet rive piszgc to any ri-at or
obligzation. g

3¢ Ths intenticn of the voluntary 275:% 4o bina
interested party; because if ne meant to pcoTorm en
fct of 1iderciity tovards sueh interested n:;t;ﬂ the
Juridieal relation which would exist botecn the
parties would be that of donation, and pot of the
Quasi~conirect of "nsgotiomiy festio¥., Basidee othe
cases, this intention is wentifiz if the zzent belt
that he is mana~ing nhis oyn affﬁirs; in ;ﬁch case ?E?
quasi-contract in guesiion does not arise, gnd ;hBUII
Juridieal relations are govepned by other rules.

e The egent must have acted frealy withoat
being bound 6, such is not the casgliﬁ %ﬁglw:i:ﬁojﬁ
curavorship, = and Jithout & meandate, becua%;LJC; e
& case the "gestio' would be tns fulfilmentléng.n'rb
the cause of the obligation. S

5. The egent must not have vrortoler -
ment of the affair notwithstendins tne°3r2§§b?§?§§eo.
the interested party, because the nresuﬁﬁtion of the
consent of the intarested barty (wﬁich, eccording to
our coda,‘is the basis of the binding Torce of oﬁasi
oontracts), is irreconeilable with such prohibifion.

Effects of "nepotiopum magtiol,

Tnig guasi-contract is similar to mand .
quas: a i ate, an
the rules which govern it er2 zn coplieation oé thgse
of mandate, savinz certain excepilons with regerd to
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obligations of the agent and of the interested paiiv,
ot »
The obligations of the asgent or "gestor" arei-

"~ He is bound to continue the management of the
mess which he has begun, and to carry it out until
terested party is in a posiiion to take charge of
managemeznt himself. He i3 frec to interfers or
the arfairs of the third pariy, but once he has
taken the management he must continue 1t until it
leted, because interruption may be detrimental
s interested party. This is also the rule of
e: the mandatory is free not to accept the mandate,
f he accepts 1t he is bound to execute it. This
ration of the agent or manager holds good even in
"the party interested dies, until such tims as the
‘413 in a position to assume the management cf the
ir in question; in the contract of mandate the rule
imilar, notwithstending that the mandate ceases on
8 death of the mandator.

In the management of the business, the agent is

to use all the diligence of & 'pDonus paterfamilias"
tion 1058), because every debtor is bound to perform

ligations with the same diligence which a “bonus
familias" uses in the managemsnt of his own arffairs.

ager or agent therefore is responsible not cnly

dolus" but also for "culpa", end even for "culpa
- sll_

. This general rule of responsibility may be modified
ther by circumstences which aggravets his responsibi-
or which attenuate it. Thus both in our law and
Romen Law the fact that the manager has interfered

i the affair notwithstanding the prohibition of the
serested party is an aggravating circumstance: and in
.8 caese his responsibility is more strictly dealt

th as a punishment for his undue interference; the-
thing may be sald if, by reason of his inter-
dling, the business was not undertzken by a more
mpetent person, or if the agent himself does not pos=
ess the requisite skill, because en interference in

bhe affairs of another without the reguisite skill in
ftself constitutes "culpa": "imperitia culpae adnumeratur'.

The causes which attenuate responsibility in the
agent are unforeseen and urgent circumstancss which may
pave induced him to undertake the management of tha
business; such as, for example, if he undertakes to put
dn a safe place things belcnging to enother in cases of
tire or other similar accidents. In such cases the
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Court may always mitigate the amount of the damages
arising from the imprudence or negligence of the ag
(8ection 1060).

Thi withstanding, as

erson. This notwi

gezgégg gware that the affair bel?ngs”toﬁio
is given, on grounds of egui;y, the "aci

'gn rem verso": he has the right to clain

3. The agent is bound to do everything which is arty interested an indemnity consisting in

Al s .- mapad g st parand the
incidental tc op dependent wpon ths «f7zip undertaken pent of expenses incurred jf: 5 iy
' and he is Liadls 4 all the coliustions which would ich the interesieG pariy @:; RSl AEa
A iy - . S —- BT - =, S
arise from & mandsts ‘8ectinm 31058), FHe muist, theref :uiar "rnegorior < L

fiaim reimburss jni_:¢ all N
L. SED = This rule is not un-
usell. SAPensSes. L s L ¥
hznggeﬁt, cecause had the arfair @?en_?4s own,
ieved it to Dbe when he undertoox 1t, nis ovn
hrould have benefitted only by such amount.

3 gs eender account to
1SEPEsted and = > %o rim 211 that whieh)
ronalven dnring =nd on account of hig

the party -
he may have
managemsnt.

]

(b) The oblizations of the party interssted are:- N T .

; nib the interested party. In

rassagﬂgu;;ét%ggigfus were of opinion thﬁt gven

:age the "action utilis_de in rem vgrao sncﬁld

‘.ted° but Paulus, Pomponius, Giplianhs apd‘ot ers

-this'benefit to suci an ageep, uegausentﬁe;

red him as having thec intention of pfg‘iiﬁlng

of liberality, and Justinian confirmed this

in his Constitutlion, XXIV, Cod. De ufbo:}égle
The guestion was again uebgted‘lf ?Ee_:l

and the decision of Justlnian‘wgs-uQre: Di ]

us end by the nmajority of j?rlstf, :u ii«a ire

by foreign commentators, wnerff:h?:r ‘EJst;d
Our legislator in Section 1005 has & %pb

ecision of Justinian: "the egent shall nE Iave

ed to any indemnity!, and moreover, as we ha

y his responsibility is aggravated.

1. He is bound g perform the obligations contract
on his behalf by the agent (Section 1061). So that i
the manager has entered into a contract on behalf of
the interested person and in comnection with the affg
in question, such as ir Tor the reconstruction of a
building he enters into =a contract of task-work or
acquires building material, the party interested is
bound to perform such coniracts because they are his
owvn contracts rather than the agent's.

2. H= is bound to indemnify +the agent with regard
to any obtligation which the agent may have contracted
in his ovn name, either by providing the means requirs
for the performance of the obligations contracted, or
by reimbursing the expenses incurred by him if he has
already performed them. z ]

Je He is bound to reimburse to the agent all the "Indebiti Solutio" (erronesous payment of debt).
Necessary and useful expenses, with interest from the
day on which sueh expenses shall have been incurred.

si-contracti comes intq belng‘wnen 4 person,
§§1$1§§§ke, pays what is no§ aue by him H?deriiﬁgr
- or natural obligetion ("indebitum ex re )y e s
ause there never was any opllgatlon, or ?ecﬂagg_*
already extinguished, or cecause.somcuh;n%p -
erent from that which was due was given, ﬁ?‘_ug_%ﬁe
} pays that which is due but not by nlm.( inde }hymh
k£ persona solventis"), or becgusa he_pags unaﬁ_xalgiﬂ
§ due but not to the person who receives it ("inde

E ex persona accipientis").

In order that the pParty interested be bound to
fulfil these obligations towards the agent, an essent
condition is that the affair should have been well
managed, even though such management has accidentally
Tailed to benefit the barty interested.

Irregular "uszotiorum gestio.

There are figures of irregular "negotiorum gestiol

l.e. lacking one or more of the abovementicned element: Owing to the similarity of this quasi-contract

o B8 k ¥ by the

as in the following cases:- : the contract of loan, it is also known & .

nf? "pro mutuo'. It is true thai only 'res rugai?i%es
l. If the agent was under the impression that he fen be given on "mutuum', and that indeitl solutio

Wwas managing his owvn affairs (Section 1062), and it y also have "res non fungibiles" for itz object, bus

cannot, therefore, be presumed that he hed any intentidpe analogy between these two figures lies in the fact
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that the thing is in the hands of the receiver whe
makes use of it and is bound to return it, just ag +

borrover is bound to return to the lender the thing |
loaned.

. +he
ther hand, an error on Ehe par?i?quzz .
pientis" does not affeci the ex staes, of

“sgract, saving the consequencfs, dﬂiéu
of bad faith in the receiver, i.e. s
o{g gase of bad faith. The mlsuaxe: g. sh
of fact or of law, must be excus;? ? .
1§ris natural to presumﬁ thizrth?hgge 1;aa
: ily. Howe s B :
gly Endeigiuiﬁzighythere has peen no mﬁstake,
'gggggigsion of an obligaticn éng ;c:uiz* of
\ a u
| to take placs after paymeqti u o3 Do
tak < imilarly, mistake ic not
I;#ggsglggea pzymcnt made for en imioral or

Megusa'.

The conditicuy o the éxistence of this quasi.
contract are:-

1. The payment, i.e. the giving of something to g
Person with the intent of fulfilling an obligation
which is believed to exists. It is indifferent wheth

the object of the payment be a sum of money or some-
thing else, :

2. The "indebitum", i.e. the absence of a cause of
payment. The cause of every payment is necessarily ;
debt; therefore there is an "indeoiti solutio" only
if there has been no debt, as in the cases we have
mentioned. Even the bayment of a ceonditionzl debt,
during the pendancy of the condition, is an "indzbitil
solutio”, because until the condition verifies itgels
there is no debt. oOn the contrary, ths verformance o
an obligation before the lapse of the term to which #
is subject is not an "indebiti solutio". In crder to
talk of "indebitum" the Payment must not be due, not
only civilly, but also naturally, because natural
obligations always have as theip characteristic effed
the "exceptio soluti retentio": thus, it is not
allowed to recover the payment of a debt which had
been extinguished by preseription, or the restitution
by a "filius familias" of a loan which had been made
to him. )

Pocts of "Indebiti Solutio.

With regard to these effectis ﬁe must giﬁﬁinggigh
twe the necrson oo T

y ions existing betwzen the :

eigzegver, from those between the person who

ind third parties.

meen the person who pays and the
egflfziogieggtiglations are ggvernfd by t@etiama
as those which exist between b?ﬂ owner &ncp‘.Zta
sor of a thing belonging to otner;. Thi e-;f
s quasi-contract are simila? to tﬁoseﬂg; g?s
ion of things beleonging to others, beca“uetuj:
on to whom the thing was given throuzh Tia aﬁd’*he
esses a thing which he,shou;d §of possc:s, ag . %
sson who pays must Save therrzghg ;gxfgcgéggeggié
a he ovne 2 D7 POS:
Eggtggiﬂisgugge gight to claim it froE sufn possessorx
since the basis of such gbliggtion of Eeuggntig
of this right of recovering tnenprop?rug s
nding tie which arises from the Qu&ﬁi‘biﬂbf lu’afﬂ
Pight of the "solvens" i? nod rga& bt pe-ana1aH0£;

n this respect "indebiti SQLHthL is more ocnalog e
o loan, because just as thlg_ccnfyact pggfucff :gl ¥
‘en obligation in virtue of wn}ch the len_u;1¢“at%6 Y
Sa'personal right against ;he borrower, ig auggd :bdebt
‘action which the person who has mictake 1y %-t s 8
may exercise is not the Yreivindicatorie', but merely

' a personal action. »

3« Mistake in the "solutio", i,e, the person must
have paid under the mistalken belief that such debt
was cue by him. If, on the other hend, he pays the
"indebitum! knowlngly, there is no quasi-contract ane
no right for the recovery of what he has paid, becauss
it is to be held that he wanted to make a donation:
"eulus per errorem dati repetitio est, eiunsdem consul
donatlo est" (L. 83, D. de Regulis Juris).

The same thing may be said as to "indebitum ex
persona solvcntis". In order that there be a right
of recovery it is necessery that a person has raid a
debt believing himsel? to be the debtor, yhilst in
fact he was not; kbecause if he 3
ereditor with the knowledge +:
oves the debt, he has no rigit tc raz
his right of resort against the actu

Howev r; avart from this sub§tant}al dig?eﬁenfg
‘between the action in casg of “inaebifj f?luflo" aivens"
the "reivendicatoria", the effgctsﬂbeumcau t;s Eowhat
and the "acciplens" in the action for re?fo;ﬁ gzcatio“
may have been unduly given are those of “reivin 4
end may therefore rafer toi-

G e dabt to the
it is noi he who
[

reelaim it, saving
delbtor.

i 2
A~
¢
(i

-
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1) the restitution of the thing. If the object of
the "indebitum" is a sum of money, the receiver um:3
always restore the capital (Section 1066)., If ih.
object 1s any othevr thing, and 1t is still in the voa-
gession of the reczivesr, the latter is hound to rofturn
it in kind and sancst Sharzfore give an egquivalent %o
it or something in iur siead (Section 1057).

1lected before the demand
=13§9§?u1§ ?:ggiggr 4n bad faith is bound 1w
all the fruits which he has or could have =
4 with the diligence of a '""bonus pgter?ﬁg;;t;w :
 the object De money or any other thing: e
‘money, the fruits consist of interest.

: £ expenses. The rules of possession
'iﬂguﬁzaﬁﬁﬁt Sherefore make a double distinction:
ating to the nature of the expenses, end the

o whether the recsiver was in good or in bad
®15 case of bad faith the rules to be applied
ose relating to a possessor in sigple vad faith,
e the hypothesis of criminal ved faith cﬁnngt
B itself in the case of "indehit% sgluuio , which
B act of the payer himself.withouu the recciver
¢ eny right %o it. Even ners, guch expenscs may
pensated with the fruits, end even the recciver

faith is subject to such congen;gufon. ?ne
r has the right %o retein that whieh he snoulg
until what is due to him iz pold. The ?ule.tnat
pense incurred for the prese?thtlc:Lof the thing
yr» the cultivation of the frultsnﬁuiuLiéw;gi be

e } gcaus m by

ed is elso applicable, bacau cﬂﬂ;r c

iguntur nisi deductis impensiz®,

If then, ths thing is not in his possession, a
distinction has to be made between a recelver in good
falth and a receiver in bad faith: the former, notwiths
standing that the object be a particular thing, dif=-
ferently from a possessor, is alwaeye bound to return
the value thereoX, but only up to the amount of any
benefit which, as a result of the alienction of the
thing, he may have derived; the reascn is equity rather
than justice. If, therefore, he has nolt made any
profit ocut of the alienatlon, or if he has lost,
deatroyed, or given the thing on donaticn, he is not
bound to return anything: =ud if he has not yet receive
the subject of the .benefit derived foom such alienation
he 1s only bound to assimn to the Yselvcaz" his owm
right of action for the recovery thereof.,

If the receiver was in bad faith, hz is bound, at
the choice of the pleintiff, to restore either the
profit he may have ferived from the alienation or the
greater amount heitveen tre velus of the thing at the
time in which the receiver ceased to possess it and lts
value et the tim=z of the demend, notwithstonding that h
m2y not have derived any uprofit from such zlienation
of the thing. It does not matter whether he ceases to
possess it beceuse he lost it, or whether such lose iwm
cuec to his ovn fault or to accident: he is ezqually
answerable, unless he can show that the thing would havé
equally perished had he restored it.

'Bxtinction of the action for tho pecovery of what
been unduly given: =-=

This action is extinguished by the following cauvs?el

e ffect of prescription, the term of vwhich i1s
yeggsefrom the an of the discovery of the mistake,
ng the provisions ccntained in the*Tltl& relating
reseription, i.e. unless it has nov glready been
eribed eccording to the general rules of preserip=

2) Indemity for deteriorations. ZIven here we must
distinguish between a receiver in good faith, vho is
always subject to the same rule of eguiiy, namely, that
he 1s only bound to meke good such deteriorstion in casé
and up to the emount of any benefit he derives there-

; In cass of "indchitum ex personz solventis" the
lation is also extinguished if the recsiver, vho is a
sreditor, in conseguence of the payment made by tgs
fon-debtor, has, in good faith, i.e. in the bellsr that
from, from a receiver in bed faith, who is bound to bhe payer was the debior &nd without %ECJiﬁﬁ gfs§§§§n3
make good all dsterioration even thoush Gue to accident,g@ny reason to doubt tﬂa“ S5 Eas,fa*e ;ﬁgogggu;?t; '
unlese he can show that the thing would have equally ';ggrigeg h%gsggg gébghfsigii;noiésgftésj. Y o
sideiieiidoniisasis 4n :hig Easa is extinguishod with regsrd to tho recelver,
Bnd therefore the payer may resori egainst the real
Sebtor or exercise the "actio 43 inm rcm verso", for the
penefit which the real debtor derivss by the payment of
118 delbtl

3) Restitution of the fruits., Here also the same
distinction applies: & receiver in good feith is only
bound to restore those frults collected =fisr the
judicial demand, and he acqguires all thoss which he has
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b) Relations between the prayer and third parties,

Third persons with regard to whom a relation may wps
from the payment o® what is not due, are thoer e .
the receiver may have alienated the thing co» a narsyy
lar titls and also his particular sucessscrs, but noy
his universal heirs, because these succeed in the sam
Juridical position as the decujus, and are not, therg
fore, third parties,

of tort or delict in oivil law is

°?2ﬁ§p§nat of erime. In crimes, which are

sct of Criminal Law, regard is had to the viola-
# the law which is provided with a penal sanction
he damoge caused to society; whilet in torts,
re the object of Civil Law, regard ig had to
e caused to the individual: very often, though
ways, a crime is at the same time a tort or a
tort; but even then the two actions which are
ise to, the penal action and the olvil ﬁcrion,
kept distinet. The first 1s always guol;c,
ted to soclety and can only be brcugp. ?efora
ninal courits; the other is alvoys private, can
e exerciczd by tho individual, and brought before
vil courta: the two actions ere instituted, doalt
d judged upon scparately end independently one
e others

With regard to third parties Section 1071, follg
ing the rule of Roman Law, lays down that the action|
for recovery cannot, be exercised against them, undep
whatever title they may have acguired the thing from,
the receiver, Title mist here be taken in the sensa
of particular title, because, as we have elready stat
universal successors are not third partiss.

The reason for this rule ig that peyment is by .
ite very nature & mode of transfer»ing ownership when
this has not zlready been transferred in virtue of a
pre-existing fact, e.g. in virtue of the contract it
self. Having thus transferred the ownershin to the
receiver, the payer has no real action but only the
perscnal action sgainst the receiver, which cennot ba
exercised against third parties. Foreign laws are
generally silent, but the prevalent doctrina holds thy
opposite view, on the ground that the third party
acquires the property with the same vises or defects
which it had before the transfer (Planiol et Ripert,
Vol. 7, para. 746, Nota L. =-- iubrey et Rau, Vol. 6,
pera. 317, -- Demolombe, Vol. 31, n. L409). Contrary
to this opinion is Giorgi (Vol. 5, Delle Obbligazioni
para. 128), who holds tnat the rule of Reman Law whicH
has never been altered by the Codes, is more convenie
and more conforrmable to the principles of law.

i

D. Torts end Quasi-Torts.

Although this cause of obligations (tort and guasi-
derdves Irom Romzn Law, gtill, as may De seen

he notion which wa havo Just given, its meaning
znged; for whilst, according to proscnt law, the
of tort and quasi~tort is generic, i.e. it in-
eny unjust act which causes damage to another,
Law it was epplicable only to certain specified
Morsover, in Boman Lew not only the civil effects
so the penal effectc of toris were regarded as

te and formed the object of a private action. The
ed party had a right to exerciso both ths civil

ha phknal actlen, and he could cxarcise thsm e%ther
ately by means of the "ectio rei persecutoria" and
8 Mactio poenac persdécutoria, or united in one action,
8 "actio mixta rel et poenese persecutoria'.

he system of prescnt codes is that of Pothier,

10 agatinguishcd between direct responsibility, that
responsibility for cue's own aets, waieh }nclude

h torts and quasi-torts according to whether the 2
gon .ecausing the injury is in "dolus" or in "eulpa,
indirect responsibility, that is responsibility

r acts done by others or for damage cauesed by znimals

The last cause of obligations is tort and guasi-

D] other objeet for which one is respcnsible.
tort (or delict and quesi-delict), that ig, an unlawful. by any a
end unjust act, whether positive or negative, whethep ot Responaibility
due to dolus or culna, which causes damage to the . Direct Responsibility.

person or to the property of another individual, The elements of tort and quasi-tort are:=

It is a cause of obligations becausc 2 person - ls An act which is imputeble to a person;
causing damage is bound to make good such damage to tll 2. Which 1s unjust;
party injured. The basis of this oblizoiion 1is the ] ﬁ: Which causes damage; n
precept of natural justice: "neminem lgedere'. : Through. "dolus" or "oulpa".
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- it causes dama3ze,
{ . 1If an act, al though causes

a;gal there is no tort or quaai-uo?ui
videtur injuram facere gui suo jurs

'gection 1073).

e damage, because it 1is for
:c%hg%sgtoggiomes agsource of obligations.
"éfer either to the person or to the p?OT
ac ;ccord:ng to the prevailingddgctrine,.whlch
'dn +he juridical traditions oi =xoman Law
sluded defamation among pr@vaye de;lctg, the
ay also be moral. This principle has neeny
1y recognized by the jgdgement Ee%ivereﬁ by
t of Appeal in re "Cini versus Tovnsley", on
 November, 1909.

l. An act is imputable to a person when conmittedq
by one who knows what he i1s doing and is free to do g
Therefore the following persons are not responsible £
torts or quasi-torts: |

(a) Persons of unsound mind, whether interdicted g
otherwise;

Eb Children under 9 years of age;

c Children over 9, but who have not yet attaineq
the age of fourteen years, unless it is proved that
they have acted with mischevious discretion. The buy
of proof that they have acted with such mischevious |
discernment lies on the person who holds that they anp
responsible. (But, of course, the person injured may
where competent, exercise an action against such perg
a5 may be indirectly responsible according to Sceciion

1077).

e person causin§ the damage must be either
s or in "culpa'.

The rule which excnerates such perzons from res- us" consists in the knowledge that one's act
ponsibility suffers an exception, on the ground of v to a provision of the law, or that _one s
equity, when the conditions contemplated in Section constitutes the breach of a duty imposed oy
1079 concur, that is, in case the pariy injured canng that such an act or omission will cause
recover damages from other persons becausc thsy are n o6 others.
liable or because they have no meang, and the said
party injured has not, by his own negligence, want of
attention or imprudence, given occasion to the demags
Given these conditions, the Court may, having regard
to the circumstances of the case, and particularly tog
the means of the party causing the damags and of the
injured party, order the damages to bBe made good, whaol
or in part, out of the propertiy of the minor or of ths
person of unsound mind.

" coneists in the omission of due diligence.
éﬁﬁ% of which one is not aware that one's a?t
trary to a provision of the law op that one 5
constitutes the breach of a duty imposed by

3 went of diligence responsibility
,ogeggtge every person is bound to Dbe dil?gent
“others may have an interest. Whether the intent
uring is present or not, is indifferenv (Sec:
1076). The "culpa" which we are talking abouﬁ
ally known, in doctirine, as "eculpa agulliana

Drunkenness does not do away with responsibliliiy
because a person may get drunk with the specific intel
of committing the unlawful act, which otherwise he
would not commit, and he is then guilty of "dolus'"; of
he may not have got drunk with such specific intent,
and then he ig in fault, because a reasonable person
knows that if he gets drunk there is the possibility 4
his committing unlawful acts and thereby causing da
to others. '

2. An act is unjust or unlawful when it is contrary
to law, i.e. when & person is guilty of any act or _
omission constituting a breach of duty imposed by law
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in order to distinguish it from "culpa" in the per-
formance of contracts, which is knowvn as "eculpa con=
tractualis". Diligence is here regulated as in all
other juridical relations: namely, the ordinary dildi
gence of a "bonus paterramilias"; so that no one in
the absencs of an express provision of the law is
responsible for damages occasioned throuzh want of
prudence, diligence or attention in a higher degree
then nomaal (Ssction 1075, subsection 2), and "culpa
laevissima™ is equivalent to "casus". lHere theréfo

"in lege Aguilia et laevissima culpa venit". ZEgquival
lent to "eulpa" is unskilfulness, i.e. incapacity
performing work or services reguired: "imperitia
culpas adnumeratur"'. From what we have said the
Tollowing rules derive:

1. Ee who by an unlawful act or omission, or thro
unskilfulness causes injury to another, whether thro
"dolus" or "culpa', is bound to malie good such damage
and 1t is indifferent whether he had the intention o
causing injury or not (Sections 1074 and 1076).

2+ The damage occurring to a person owing'to a
Fortultous event or "force majeure" or Yeculpa laeviss
is suffered by such person, notwithstending that the
act or snother has intervened, provided such act was
not the effect of "dolus" or "eulpa'": "casus'"sentit
dominus",

Indirect Responsibility.

Indirect responsibility is that vhich makes a
person answerable for acts done by other persons cr |
dameges causcd by animals or other things for which
such person is responsible. The basig of this respon
sibility is the omission of due vigilance in preventi
acts done by others or in preventing the damage which
may be caused by an animal or any other thing Tfor
which one should be responsible. Therefore, rather
than a responsibility for acts done by others, it is
responsibility for one's own unlawful omission.

The low enumerates the following cases in which|

such indirect responsibility arises:

1. Section 1077: "“any person having the chargs of
minor or of a person of unsound mind shall be liable
for any damage caused by such nminor or person of un-
sound mind, if he falls Lo exercise the care of a
"honus paterfamilias” in order to prevent ths act.

ken here in its wider sense, i.e. actual

ependently of whether or not it arises

' potestas", tutorship, curatorship or

cause. Therefore, not only the father, the

| and curator are responsible, bu? also,

domestic staff, during the time in which

are in their charge, and in general all those
their custody minors or persons of unsound

jon 1080 provides as follows; "Where
or any work or service whatsoever employs
rson who is incompetent, or whom he has
ble grounds to consider competent, he shall
for any damage which such other person may,
competence in the performance of such work
cause to others'.

vised Edition of the Laws of Malta were
in 1942, a Note to this section referred to
3 of proclamation No. 1 of 1815 which run

ns, No Act of any servant of the Crown

 vitiate/ the right of the Crown, unless it
clearly proved that such act proceeded from
nment itself, and that the persons so

ng had a written authority from Government

such act.

. the name and on the behalf of His Excellency
Governor, or, in case of his death or
sence, in the name and on the behalf of His

nour the Liatenant-Governor for the time being'.

The said Note proceeded to state that
ing to the Judgement of the Court of Appeal
in vs. Forbes noe of the 7th January 1935, the

' sections are still in force.,

It must be emphasized that section 1080 afare

d comes under the heading of Torts and Quasi Torts
annot be applied to a contractual relationsghip which
gulated by different principles and in which the

vee acts as a "monda Manus" of the employer,
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agreement between a hotel-
o before any damage to, )
as occurred and purporting
erous the hotel-keeper's
jon shall be null and

tacit or expl‘?ﬁs
(3) Section 1082 relates to the liability of est entered int %
hotel keepers, The section was radically changed by . loss of, pr0pertYon
Act (ii) of 1966 in order to abide by the terms of educe or make leﬁ? oGt
an International Convention to which Malta was a par d in this

The section provides as follows:- in the cases referred to in

- ion (2) of this section,
1082,(1) A hotel-keeper shall be liable up to a) and (e) ogezgﬁizzgzﬁ o145k of property
an amount not exceeding seventy five pounds for any or A e il

) : s
damage to or destruction or loss of property brought en caused by a pe;szgrzzgh e i
Il to the hotel by any guest. i - By e o melisines
o 1ia d to an amount
keeper's 1iability is reduce o

(2) The liability of a hotel-keeper shall be e than seventy-five pounds shall be valid,

| unlimited -

(a) if the property has been deposited with him; n and in section 2113 of this

d has
s tays at the hotel an >
" ns a person who s y
?:coﬁgzdation put at his disposal therein, but is
a

pployee in the hotel.

| this sectio
(' (b) if he has refused to receive the deposit of .

property which he is bound under the provision of the
next following subsection to receive for safe custody
. y reference to & "hotel-
ection, an

Inetgiinsso far'as the liabilities therebi

e:cage imposed on the hotel-keeper, shall h:r .
geas including reference to the %erzontiz c g

f guests 1in
i r of the reception o
:zgzetn; reference to '"loss" shall be deemed to

|
|
(¢) in any case in which the damage to, or
“, | destruction or loss of, property has been caused, vol
Al through negligence or lack of skill, even in a slight;
{ degree, by him or by a person in his employment or by
1 any person for whose actions he is responsible,
|
!

iE) A hotel-keeper shall be bound to receive by theft.
| for safe custody securities, money and valuable artic]
| d except dangerous articles and such articles as having e of an animal, or any
b regard to the size or standard of the hotel are cumber Section 10853: "The owner 1

ing an animal, during such time as such person is
it, shall be liable for any damage caused by ita
jer lhe animal was under his charge or had straye

|; or have an excessive value,

(4) A hotel-keeper shall have the right to requi
ld that any articles delivered to him for safe custody

shall be in a fastened or sealed container, : Section 1084: "The owner of a building shall be
-

d by its fall,
s ny damage which may be §ause :
;h:htgzli {s duesto want of repairs, or to d;feczhin
onstruction, proided the owner was aware o :: " e
ct or had reasonable grounds to believe that e .

In both cases the owner is at fau%t, but they are
lcluded among acts of indirect responsibility becaumse

| (5) The provisions of subsections (1) and (2)

I'H of this section shall not apply if the guest, after
1l discovering the damage, destruction or loss, does not
| inform the hotel-keeper without undue delay, or if
|5| the damage to, destruction or loss of, property is due

(a) to a fortuitous event or to irrestible
force; or

|
il : |
fil (b) to a reason inherent in the nature of the
1 property damaged, destroyed or lost; or

i was brought into the hotel, or of any person, other thaj
| the hotel-keeper, to whom such guest may have entrusted
the said property or of any person in the employment of]

P (¢) to an act or omission of the guest by whom it
|
| such guest or accompanying him or visiting him,
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it cannot be said that the omission of the owner wss
contrary to law, since it is within his rights not i
undertake the necessary repairs and not to rectifly ti
defect in the construction. '

na : a defendant who is thus called
:cgéoguzlihthe dnmmage has the ripght tf;“?f}
yu the other or others, by_demanding zhu. ais
s causing the duuage be joined in the pro-
and the Couxrt D&Y apportion among them the
by way of Fokslsi? .« in egual or unegnal snares
to 'cirewmstzncus (sction 1093). But this

y to the internsak relations between the

sg are liable, and not vis—avis the injured
hose right to claim-the whole sum from any one

pemains unprejudiced.

6. sSection 1085 sanctions the responsivility of
the occupier of a building Tor damages caused by the
fall of a thing suspended or placed in a dangerous
position or by a thing or matter thrown or poured fro
any building, provided such occupier has himself
cormiitted the act or contributed thereto; if, therefg
he has not hnimself comaitted the act, and has not in |
any way contributed thereto, he is not liesble except
in so far as the provisions relating to indirect res
ponsibility, as explained above, concur.

" E 1 ine liable for demage caused by

r E:ﬂgswggédbzucﬁ damage, has no right of seexing
gainst the person causing the damage, except

B8 atter is also enswerable for such damage (e.g.

e person causing the damage 1s a minor over

5t under fourteen years of age, and who has acted
mischievous discretion).

Effects of Toris and guasi-Torts and of Indirect
decspensibility.

The effects of this cause of obligations consis
in the liability of maxing good the demages caused;
et el e object of the obligation is to mﬁke gcod'the
4 damage consists in the positive or negative
ered by a person; therefore we may have eltner
 emergens or 'luerum cessans'.,

1) The person or persons who cormit the tort or
quasi-tort;

2) tThose who wilfully contribute thereto with adv

threats, or comnznds (Section 1087); umn emergens' consists in the loss of part of

ersen actually ovrss It therefore consists in

1oss which the act causes to the party injured,
he expenses which he incurs as & conseguence

=

 corresponding diminution of his actual estate.

3) Those who are indirectly responsible.

In case there ias more than one person liable to
make pgoecd tie damege, Secition 1092 distinguishes
according to whether they are in "dolus" or merely in
"eulpa': when they have maliciously caused the damage
their liability is "in solidwn"; if, on the contrary,!
they have not acted_maliciously, each of them is liabi
to make good such part of the dumage s may have been
caused by him; ir some have acted with malice and
others witihout malice, the former ars liasble "in solis
dum" and each of the latier ls only bound to make goof
such part of the damage as he may have caused. '

essensg! consists in the fact that the
Sﬁ?ﬁ;g of the party injured has not increased
o the injury, and it therefore consists in the
those earnings by vwhich his estate would have
ed were it not for the unlawful act of another

If the part of the damage which ezch has caused
cannot be ascertained, they are all bound "in solidum!
with regerd to the injured person, even though 2ll or)
some of them have not acted maliciously but were only
in "eculpa". The injured party may claim thet the
whole damage be made gcod by any of the persons con-
cerned, even though all or some of them nave acted
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the action for claiming damages

As to the measure of damages which may
be claimed, both a person causing damage maliciously a
a person causing damage negligently are liable, as reg
"damnum emergens" for the expenses which the injured
party may have been compelled to incur in consequence
of the damage, and as regards "lucrum cessans" for the
loss of actual wages or other earnings, and for loss
of future earnings arising from any permanent incapacj
total or partial, which the act may have caused, Up
to 1962 as regards the sum to be awarded in respect of
such incapacity, &8 distinetion was made between the
cause of malicious damage and the cause of negligent
damage; in both cases such sum was assessed by the Couyj o
having regard to the circumstances of each case and action for claiming back theta?inssig§2i“5
particularly to the nature and degree of incapacity t of the crime, mamely, theff 25 le
caused and to the condition of the injured party; bu ed by means of a criminal o ien T *Ge
if the damage was not caused maliciously, such sum was ‘In this case we have to distinguis
never to exceed one thousand two hundred pounds. the following cases:

guished, apart from the

g extinby the following causes:i-

es of extinction,

hich is of two years,
ooh prescri?ttziéswis a crime, in which
: cription of the civ%l action
e as that established ?y the C;lﬁinal
ter 12) for the prescrlptiou)G Th:
ction (Section 2258 and 2259). s
to the action from claimigg damges, .
a:ot extcnd to the nactio reivendicatoria

In 1962 this provision was amended and the
maximum amount awardabls was deleted with the result
that the Court may award any amount which it deems

a) with regard to the perpetrators of the
reasonable,

£ or of fraud, the "reivin?icatio“
r:2:£;bed by the lapse of any t1me,dbtcause
be repugnant to natural justice an io

al logic were a person allowed to acq;ir;
ership of a thing the possession of W lc

ned by means of a crime, The same rule

Where in consequence of the act given risen
to damages - the Court may, in addition to the "damnum
emergens'", award to the heirs of the deceased person

damages, as . in the case of permanent total incapacity,
(s. 1089), '

When a person is deprived of the use of his
own money, the damage is made good by the payment
of interest at the rate of five per centum per year
in the case of "culpa'" and six per centum per year in i
case of "dolus', Moreover the Court may, according to
circumstances grant also to the injured party besides
such interest, compensation for any other damage
sustained bu him inecluding every loss of earnings when
it is shown that the party causing the damage, by
depriving the party injured of the use of his own
money, had particularly the intention of causing him
such other damage, or when such damage is the immediate
and direct consequence of the injured party having been
deprived of the use of his own money. The sum to be awi
in respect of such loss of earnings is assessed by the
Court, having regard to the circumstances of the case
(Section 1090).
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applies with regard to a person who, knowingly,
receives or buys the object of theft or of %raud
(Section 2259);

By,

1 effects of obligations.

ust be performed accurately both’

j& and to the place
fggignggq ctf'[‘he creditor therafore

¢ t a performance Which is not
igcﬁgs 2 gersanal action against

. & pEPLgd forced and precise execution
tion. .

to determine better these effects
separately with cbligationg_af
gations of doing, and chligatiens of
om doing.

With regard to a third rarty who possesses
in goz. Taith a thing stolen or post, the
"reiviriicatio" is rescripted by the lapse of two
years; in cas: of bad faith the previous rule
applies i.e. it is never prescribed.

2. It the perty injured has by his imprudence,
neglizence and want of attention contributed or
giver occasion to the damage. In such case part
of the demage remains at his cherge; Section 1094
lays down that it is up to the Couri, in assessing
the amount of damages payabl: to hin, to determine
in its diserstion, the bropertion of which he has
So contributed or given ocecasion to the damege which!
he has ‘suffered; =and the zmount of dameges
paygbje to him by such other persons as may have
mallclogsly or involunterily contributed to such
damage is reduced accordingip.

yligations of giving, performance
1oﬁligation 0% delivering the thing
rving it until it is delivered with
g of a bonus paterfamilias. The
he debtor is bound to preserve the
delivery, is that until that moment
possession; and he is the only
can preserve it; and therefore if
vy or otherwise he causes its loss or
on, he is regarded as having failed
his obligation, and is answerable for
or deterioration -(z2s we shall see
ng with the secondary effects of
s?.- The obligation of giving some-
‘susceptible of a forced execution, i.e.
or may be compelled to give that which
object of the "praestatio". Thus, if
the horse 68, B may compel A to perform
ation of consigning the hoTFse by means
ant of seizure, by which he deprived the
of the possession of the horse and obtains
Livery tErough the Court's authority.

W11

EFFECTS OF OBLIGATIONS IN GENERAL.

These effects will bs treated under three
headings:-
I. The principal effect of obligations, which

rafer 1o ths nscessity of erforming accurate
the obligztions contracted? . a

' In obligation of doing something, the
: of performing the obligation accurately
that the debtormust perform that actnof
e is the debtor. This effect is :
le of forced execution in the sense that,
t is indifferent for the creditor whether
ligation be performed by the debtor or by
person, he ma2y be authorised by the Court
e the performance thersof at the expense
debtor, If, however, the object of the
tion is the industry proper to the debtor,
e persists in not performing it, he cennot
rced to do it, and the extreme remsdy which
i Law grants to the creditor is that of arresting

II. Secondary or accessory effsct i
) C 2 y effscts, which
consist in the obligation of making éood the dewages
and of poying intesrest in case of non-performance,

and the passags on the risk =nd 13-
in case pf de%ault fo; daley; RSO B Selie

IIT. Subsidiary or auxiliasry effscts, which
consist in certain rights attributed to tha

c¢reditor in order to eénsure and facilit
execution of the obligation.ﬁ ol
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the debtor by the warrant "in factum". If,
this notwithstanding, the debtor still persists
in not performing his obligation, the principle
"nemo precisé cogi potest ad factum" holds good
and in this case what is left to the creditor is
his right to sue the debtor for the payment of
damages.

I'.ce of the obligation, either
o the time fixed for its

regard 1

must be imputable to

e been either in dolo

e must have

:

performance must be the cause of
y sustained.

3. In obligations of forbearing from doing
something, the necessity of performing precisely on
obligations implies that the debtor must forbear
from domhAg that which the obligation binds him to
forbear from doing. This obligation is suscep-
tible of forced execution in the sense that the
creditor may demand that anything done in breach
of the obligation be undone, and he may be authorig
to undo it himself at the expense of tﬂe debtor,
saving always his right of claiming damages, for
which the debtor becomes liable by the mere fact
of such infringement.

of two kinds: )
nce within the time
npora" or "default".

erformance may be
lute non-performa
s properly called

ute non-performancs, in case of
céiving orpof doing something, we
t performance is no longer physically
that though it be physically possible
r useful to the creditor. Section
an application of this notion of
nce in the cass of en obligation which
§ object something which could only be
n within a certain time: The opllgatinn
rmed if the debtor suffers such time
thout giving or doing that thing. In
whether the obligation mey still hbe
not, and in case 11T can, whether 1%
any uss to the ereditor, 1s a question'
be determined according to the circum-
each particular case. In obligations
ng from doing scomething, non-performance
s ag soon as the debtor does that which
d not to do (Secsion 1171).

Whoever has bound himself personally is cblige
to fulfil his obligations with all his property,
present and future (Section 2098), and if the gebtn
has more than one obligation towards more then one
creditor, all of them has an equal right and all hi
Property is fhe common guareantee of his creditors
unless there exists between them lawful causes of
preference (Section 2099). Therefore, each of the
creditors may obtzin the performance of his
obligation, and for this end he may cease, seques-
trate and sell by auction the property of the debtq

Following the system of our laws, the particu
lar rules which govern the performance of ogligatiu
will be dealt with under "PAYMENT" which, being one’
of the causes of extinction of obligatings, will
be treated under that heading; payment is no more
than the performance of an obligation of giving or
of doing something, and it is at the same time the
most natural and frequent mode of extinction,

because once the obligetion is performed it
extinguished. & » is also

n-performance in relation to time, and

" Mora or default nay only refer tvo obligations
or of giving sowesthing, and we cannot

delay in obligations of forbzaring to do,

he rules ralative to "mors" presuppose
performance of the obligation is still

and useful, =znd the latter obligations are
ible only of esbsoluts non-psriormance.

II. Secondary effects of obligation.

These effects derive from the non-performance
of obligations, and they consist in the liability
for mek ng good the damages and in burthening the
gggtgglthh t?; risk and peril in case of default

ay. order to give to these effect
the following conditions must concur:- "

Mora" requires thres conditions:

s The debt must be determinate, i.e. rertein
-¥ with regard to its existence but also with
to
re

its object and gquantity. Until it is
can be no default for delay, because as
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consists in the paygegttﬁg a

auiot C:Betd%ﬁggigteoof five

i gst a
4 ;?tggnt according O thesg;;;,
in default witgou:hgggvgicghe

te

‘iallg"i?;i?aand’whenever gha law
’°?§$=;35t9 for delay are otﬁgn
%n such cases, thﬁreggge%o .
( b as he |
ﬂefagluazssgggnas the obllgatlg%e
ggr: is fixed, andlas"soogigg
if the obligation is "eX .

ace:

i ercial
t jgntion is of a coml
) ggegb%cgfayour trade and i:ngrder
idity in the perfo;man?e _
Pcommercial obligations;

he e yastelisheas  Esr

: . ) ettlementof a

This intimation, however, is not necessary h regard Eg gggei.
if the d=bt falls due "ex die", in which case gonsisto
the old adage applies: "dies interpellat pro the rate of four per
homine". A time limit is given to the debtor Y i irest begins to run ipso jure
in order that he may prepare himself to pay B A S marriege, Or where a time
his debt, and beyond that limit he cannot count 8y of baen agricd ﬁpon, from the
on the tolerance of the creditor. However, : pes ;’;im% (Section 1301).
notwithstanding that the obligation be "ex die", m of suc
intimation is necessary in two cases:

long as the debtor does not know what and how
much he is bound to give or to do he cannot be
blamed for having delayed the performanse of
the obligation. '

(2) The debt must have fallen due, i.e.
either nof time is fixed for the performance
of the obligation, or if a time is fixed such .
time has Rapsed. . ’

(3) , An intimation must be made by the
creditor to the debtor by means of a judicial
act, in the form required by law, in order to
discard « doubt as to the seriousnesa of the
creditor's intentions and to manifest clearly
that he has ceased to tolerate the debter's
delay; because as long as the creditor remains
silent the debtor mzy have rezson to believe
that he is willing to tolerate.

ner cases, that is in other cases

ce consisting in pgymenteggaiysum
jcial intimation 1s nec o

j?ﬁé is fixs3i or not, and the exp%ra

tuch time azlon: is not enough to pu

r in fault for d=lay.

(1) If the time expires after the death of
the debtor. In order to put the heir or the
curator of an "haereditas jacens" in default,
an intimation is necessary, because the heir or
curator may be entirely ignorant of the obligation
or of the time fizmd for its performanoce
(Section 1173);

ot

- ability of non-performance 10
_%mEEt b%on—%zrformance must bellmputa-
he debtor, i.e. it must be due gither

of his or to his will; because thg §

s answerable foOr non-paerformance and 10T
thenever hz has riolated his obligations,
pafore if perfo "mance is'bound to be

le without his having violated in any

| obligations, h: cannot be dzemed respon-
‘In order that there may be & violation
gations, non-pe:formance must be duebt .
Yy, or at lsast :ndirectly, to the debtor:
first case non-performance is fraudulent,

(2) When the Debt has to be paid outsidd the
domicile of the creditor. It is held in juris-
prudence that in this case an intimation is
necessary notwithstanding that the obligation
be "ex d;e". In fact, since the debt has to
be paid in a place which is not the domicile
of the creditor,it is necessary that he makes

known to the debtor that he has arrived at the
glace agrz8d upon, otherwise the debtor may not
e aware of this fact; and he is not bound to

enquire whether the creditor has arrived at the
place or not.
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in ths latter culpable, in other cases it is
accidentzi or fortultous. In this regard, i.e.
in 3r-= matter of non-performence of obligations,
"dolyst or as the law calls it "bad faith",
consists in the knowledge of committing en )
unla=v' =2gt, i.e. in the knowledge of violating
an ¢o.i:z2tion, and therefore, with the knowledge
that he has done or omitted %o do something
which, in order to perform his obligation, he
shoula on the contrery have omitted or done.

"Culn! is ths omission of due diligence on
the prart of the debtor, owing to which he is not
aware that his mct or omission will cause the
absolute or relative non-performance of his.
obligatien, whsn, by exercising such diligence
he would have forseen such consequences.
nowvithstending such diligenc2 the debtor could
not rossibly forsse the non-performance of his
oblig=tion, he cennotv be held responsible, and
non-pariv.mance ‘cannotbe impuied to him because

‘it is fortuitous and accidental and is therefore

to b= borne by the creditor.

Section 1175 gives us the definition of
due diligence: "the degree of diligence to be
ex2rciszd in the parformence of an obligation,
whetinzr the object thersof is the benefit only
of one oI the parties or of both, is, in 211
cases, thaty of a bonus paterfamilias as provided
in Setlicn 1075", Ths wording of this Section
was rzzit to,2bolish expressly what wes formerly
helda to te 2 Roman distinction with regerd to
the degreze of due diligence according fo whether
the obligevion wes useful only to the creditor
or tothe debtor, or to both. The present system
according to which the debtor is onfy but always
responsible for "eculpa laevis", is known as
Hessz's system. It requires in the performance
of obligztions the diligence of o bonus pater-
familizs in the ebstract, i.s. that diligenoce
end care with the majority of men sxeveised in
the menegezent of their own =2ffsirs, and not the
particular and conecretz diligence which the
debtor usually observes in the menagement of his

own affairs.

i.e. if he does not, as resgards his own things

exercise that diligence which an ordinary bonus

'ﬁaterfaﬁllias exercises, he doss not exonerate -
imself from the obligation anf from its

If then,

If the debtor is a negligent person,

serely exercising that amount

oh he usually exercises; and on )
f the debtor is normally excessively
management of hig affairs, he is

' if he does not observe that _
1ligence which he usually exercises
own affairs. ;

‘which according to the law in

jon to "culpa contrattualis"and to
lana" (Sectionm 1075 and 1175), is
1e following cases:

'
contract of deposit, in wh;ch the
ch the depositery must use is that
fually uses for the custody of his

concrete diligence) (Sectiun 2001).

are ceses in which the rvie with
igence, and therefore with regard to

pe or lsss rigorously applied; thus,
—-contract of "negotiozum gestio"

geen) there are circumstances which

d circumstances which diminish the

ty.of the manager; similarly the

* heir is only rasponsible for "culpa

his management of the inheritance
leégotees and creditors of the inheritance.

‘the condition that non-performance must
le to the debtor the feollowing rules

debtor is responsible both for non-
¢ and for delay, even though he is not
bad faith, i.e. he is responsible not

se of "dolus" but 2lso in case of "culpa"
176) . ?

non-performance or delsy.is due to a cause

S to the debtor and therefore not imputable

‘the debtor is not responsible, end the loss

by such non-performance is borns by the
‘casus sentit dominus" or in this ease,

P sentit creditor", on the ground thas the

cennot claim demages from the debtor .
he ia nct responsible for such demages.
gation of the debtor is thus extinguished
0 the impossibility of its execution, and
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s of non-performance and of
o kinds:-

ise pligation or tos
jve rise 1%0 the © s 2%

lter, to make gOOU “-o=

iy ditor th;gug% T k2

: . 3 This effect 1&

1. if, by agreement, the debtor has assumed obligation A

all risks; ‘debtor, in the first case, is bound

es resulting from shsolute
: :geaggmiﬁ this case the obligation
'éd the damages takes the plece of
obligation, because the secondary
pligations take the plece of thg -
t8. In the second case, the gh or
make good the damages_cauaed bi L]
execution of the cbligation; in 3
the original obligztions holds gcoki
'4g added the other obligation of meking
mages resulting from the delay; hence
tion between compensatory or compen-
es (danni compensativi) i.,e. those "
%irst cese and "danni moratori", whic
n the second case.

it does not give rise to any other secondary
obligation.,

However, the 1ule "casus sentit creditor"
may rot hold good:

2. by law: the only case in which the law
derogates this rale is met with in conditiomel
obligetions which depend on a suspensive condition,
As we shell see later on when dealing with conditio
nal obligations, ths risk of the total loss of
the thing whilst the condition is still pending,
is at the charge of the debtor.

3. if the debtor is "in mora" or delay:this
third case is an application of the preceding
excegtion, because the law lays down that the debto:
who is in deley is responsible mlso for accidental-
ehd fortuitous events, i.e. he is respounsibvle for
the loss which takes place during the delay even
though it be due to accident or "force majeure".
This effect of "mora", i.e. the trensfer of the
"periculum rei" from the creditor to the debtor,
is based on the presumption that the fortuitous
event which takes place during the delay is
determined by the "dolus" or "culpa" of the debtor.

accidsht PR4Em.AT+REORELERA wABCR110BE181d1g tO
order toexorate himself of his obligation. Until
he produces such evidence he is presumed to be at
fault on the ground that this is generally the case
end also because it is evident that since it is

the debtor who has to perform the obligation hw'
must do his best to perform it and to evade all
those obstacles which might prevent or delay its
execution,

: 1 effect of "mora" is that the
"agggiieats with the debtor in defgult,
it was previously (as it normalfy is)
sreditor. A debtor in default cannot
himself by showing that the loss 15;
eident, unless he proves that the thing
- equaily erighed had he performed nis
in dwe time. )

* the existence of the obligation of meking
ensatory or dilatory (moratori) damages
ing conditions are required:-

‘that there be non-performance of delay
fhat such non-performance or delay be

If, however, the credit ; 5
: i editor accuses the debtor 801 to the debtor;

of dolus in order to claim a greater amount of
compensation, it rests with‘him to prove that the |
debtor acted maliciously: "qui dolo dicit factum
aliguid docere dolum sdmissum debet" (Lex 18, par. 1
Dig. De probationibus). This rule is based on the
presumption thet men are to be considered honest
until the contrar is proved (Art. 1176 andl250).

' that the damages are real; i.e. the proof

' the creditor must make, that he has really
ed damages in consequence of non-{erfcrmanoe

elay. This condition and its relative

are dispensed with when the parties have

y agreed upon and determined in advance

tual damages to be paid in case of non-
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performance or of delay, by means of a penzl
clause or other accessory agreement of a ciui’ar
nature, because the will of the parties nar I
force of law, and it is presumed that the ubject
of the mgreement is exactly this, that in case of
absolute or relative non-performance the creditor
will be deemed to have suffered damages in the
measure previously established. This proof.is
likewise dispensed with in regard to dilatory
damages in pecuniary obligations, in which case -
the damages are made up of interest, since monay
is always capable of yielding "fruits". °

Ways in which damages are liguidated

Damages may be liquidated:-

l. By agreement, and fhe liguidation is said
to be conventional. -

23

3. By a judgement and the liquidation is
called judicial.

l. Conventional liquidation takes plaoce
in the case we have just considered i.e. when
the parties by means of an accessory agreement
foresee and determine the damages beforehand by
means of a penal clause, an earnest or other
similar "praestatio".

By law and the liquidation is termed legel.

2. Legzl liquidation takes place in regard
to dilatory damages in pecuniarg-o ligations and
the rate of interest established by law is 5% or,
if the obligation arises from an agreement of a
commercial nature, the rate of interest is 6%.

In former times, according to the Common
law influenced by Canon Law, interest, or usury
(as_it was then called), was a rule forbidden or,
at least, looked upon with disfavour by the ’
Moralists, theologians and legislators., However,
certain exceptions were admitted; on account of
the risk 1nhereng in hazardous transactions,
especially thoesirelating to maritine. trade, and
also in regard to "damnum emergens" and "lucrum

the creditor ha$ sq:fi}neg

. -performance or to Guic, © :
tngg gonsequence of non-1 ..o L2168

e first upheld by jurists;

She1d cage of "damnum .

the exception og A

The supreme Courts supporve

s, because thg development of com-
importance of capital could not

them that the teachings of the

well-founded.

‘ were therefore accepted
cgggiggga and by the other Courts
uding the Rote Romana; however,

se theories had been accepted by

t was still necessary to prove the
eng" or "lucrum cessans - 1n potentia
+ is that it was incumbent upon the
rove that he had the chance of

h profit in the near future.

ays this proof is no longer required
“1183 expressly exempts the creditor

ng evidence of any loss dus to "damnum

r "lucrum cessens", because ths law

mes such a loss in respect of p.auniary
once under present economic .. &itions

‘be invested without any difficul.; and

itime .

he interest due constitutes the objec?d
ary obligation, and it seems therefors
e of delay, the delay should give
urther dilatcry interest, that is cow-
est. But there has aiways been ar .,
version to compound intersst, because
ed that thes creditor may abuse of his
and avail himself of the difficult
of the debtor. The law therefore,
does not prohibit absulutalg such
b allows it only within the following limits
itions (Section 1185). .

the simple interest from which compound
B8t pay arise must heve fallen dus. .

it must be due for a period éf not less
Ryear., )
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zeable and unforeseabls

! - 1
petween -oI8p obligation (1180).

E the time of the

i s thelt which
indirect dapage is .
-ggcéncf non-performance and of %cn
? 1rne without the concurrence o
2lome  a$ilitas quee circe ipsan

¢, the creditor must make a judicial demand,
or there nust be an agr.emant betwsen him and
the debtor. Such dzmznd or egresment must be
mads after the simple interest falls due.

3. Judiecial liquidation is the most fraguent.
of the thress ways; and to it the other_ rules
establish:sd hy law refer. In judicizl liquidz-
tion “he durzge is ncde goed by means of an
equivcient in money which is determined by the
Court zssicted by expsrts both with regard to
the existerc: of the dapnage and to its amount.

: snd extrinsic is that damage
%o;hggngequence of non-yerformangg teds
<o,which cther causes have contﬁl u i
hout Lthe concurrence of such other

o) af = icati a pn-performancse i such
s eci%ggigggmmw%¥cchgnggg%gn%glghglggrggd exeou- would not have gii:giilagxiginaecum"-
tion of th: obligation whenever this is possible; utilites extre quae :
because the creditcr, if he so chooses, and, as B -
long as he can cobtzin the perfcrmance of the
obligation in the way in which it was to be
performed, should have the right to demand such
specific performznce =nd he should not be compelled
to receive an =quivalent in m oney. And this
holds gocd 2lsc with regzrd tc the debtor, because
it is reasonzble thot once the execution of the
originzl perforuance is possible and still useful
to the crzditor, he shculd have the right to
offer it.

though he acted maliciously, 1is

.EEE{E for %iract dan=ges; and indirect
& not the result of his actions or,
alone, =2nd though he had willfully
is obligestions, he should $ot be igigon-

- which derive from ca

cggsa%gcggig. "Si epptor triticum )
4+ ob eam rem quod non Sit tradltgmi ]
iius fame laboreverit proetium trit 01-21
n fane necaturum_consequi?%g £?§x.19 :
But cnee the domage cannot be mads good in De: actione empti et venditi, 4 =
a specific 1crm and indemnification by means of
the liquidaticr ¢f the dausge in money is there-
fore dimanded the crsditor has to show firs+ of
all that che daLage reslly exists that ie choi ne
has rezlly susteined damage ond hs must therafore
prove its consistsncy =nd amount: it is “owards
this-object thet evidence tenfs, and especially
that of experts (who are usuaelly appointed in the
suits of liguid=tion).

= gl wels
hace of non-performence through u% i
" ine debtor is vound for direct dam-ges.
s foreseen or foreseable at the irms o=
gation.

Effects of delay

&y has the effect of burdening the lentor
erriculum rel" even though it nay
n =t the charge of the creditor. 1o

nes it is said that "mora perpetuat obligat-
bacause the debtor in delay remains

‘bound to meke gaod the d=mege notwith-

g that the thing perishes by accident

he delay . The reasons for this rule

it is considersd that had the debtor

ed his obligation when it was due, that is

e delivered the thing to the credditor in

, the fortuitous event would not hawve hed

The law deterwines the amount of damagc
which the creditor mey claim sccording to whether
the debtor who has failed to fulfil his obligation
is "in culpa” or in "dolus" because it is evident
that a2 debtur who maliciously violates his
obligations should owe to the creditor a larger

Egmggﬂgggﬁ?n than o debtor who is merely guil#y

The debtor who fails to perform his obligation
maliciously, is bound to nake gocd 211 the direot
damage arising from non-performancewithcut any -




- 332 -

such an effect. Therefore though the loss is
accidental, it is regarddd as determined by the
fraudulent or culpable delay of the debtor;

and the only way out for him is to bring evidence
to show that the thing would have equally perished
had he delivered the thing to the creditor when

it was due.

Part 111

Subsidiary or zuxiliary effects of
obligaticns.

These effects consists in certain rights
granted by the law to the creditor in order to
ensure the performance of the obligation &nd the
paymentnof damages in oase of non-performance.
They are thersfore known as subsidiary or
auxiliary effects because they help the creditor

in order to ensure the performence of the
obligation.

These effects are:=-

~ 1. the rights of exercising certain precau=~
tionary acts.

2. the actio surrogatoria which is also
k¥ nown 2s "actio indirecta" or "obligua" or
"actio debitor debitoris mei".

3. the actio revocatoria or paulliana.

.. 1. These precasutionary rights are regulated
by the lews of procedure which %ay ddwn the
coercive means which the creditor may exercise
against the debtor. When. the creditor has not

a title "peratae executionis" these laws give

him the right to exercise the so-called precau-
tionary actswhich are meant to preserve the pro-
Perty of the debtor in order that when the creditor
obtains a favourable judgerent or other executivs
title, he¢ may proceed with the execution over

the property of the debtor which is thus preserved.

= 2 " . (1]
action®sguabitiRE L0420 30" BYme R L Ehie,
may, in orderbto ontain what id due to him,

‘and actions which appertain
o the deb¥or, whihhthe excep-
are exclusively personal.
actions which appertain to
"he does not exerciss them,
2 of by his creditors in

The third party who has
with the direct debtor is
sect juridical relation with
tor; so that the creditor has
direct debtor and the indirect one
" of his debtor. With regard -
third party" includes not only
srly celled, of the direct debtor,
on who has relations of a real
irect debtor in virtue of which
has some right against him.

bagis of this action is that
of the debtor constitutes a
reditor and therefore all

and zctions of the debtor are
action protects the creditors
uences of the debtor's inzctivity
gion to exercise such rights and
ay after 2 time exercise such
tions but until he does so and until
part of his estate, the creditops
‘payment of their credits.

fion was known to the Romans; but
conformity with the principle
ise of executive measures even by
ditors gave rise to the concourse
ditors, because the whole property
was involved; the a2ction was not
individual creditors, but to the
llectively represented by the
"eurator" who by order of the
rcised the rights and actions of the
N Roman Law reappeared in the Middle
erpreters found in it the embryo
and indirect right of every creditor
on against third parties: "in iuribus
in accordance with the prineciple
bitoris mei est meus debitor".
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Nature of the Actio Surrogatoria.

1 rty because he has to be
Thgidhgahag acquired and against the
%o no act can be revoked without the
3 of all thoge who have taken part

The cdreditors who availed themselves of
this right sxercise a right or an action which
does act telong to them or to their debtor. The
creditor who makes usz of this right eonferred
upon him by the law takes aetion against third
parties "in iuribus debitoris" and not Yin imre
suo”. The right of the creditor is not and
cannot be less or greaver than that of the debtor,
end the third person may bring forward all the pleas
which he could make use of against his direect
ereditor,

son between the Actio paulliana
UITOAATOr1a.

rozatoria" provides for the
ghguﬁeb%or and for his omission to
rights end actions against third
it protects the creditors from the
of the negligence of their debtgr,
tio psulliana" or "revocatoria
acts done by the debtor which he
fis estate. )

Limite of this.action.

It has for its object all the rights and
actions of the debtor excepting those which are
. inherent in his person, because these do not form

part .of the warranty of the creditors. The
crediter therefore cannot exercise the right of
use or of ‘habitation, or the action for personal
separation or actions relating to status, not-
withstanding that these zctions may have the
effect of inecreasing the estate of the debtor.
The creditor may acth"in juribus debitoris" in
order to obtain what is due to him. The action
is therefore limited by the amount of the debt

:g;ch is due to the person who avails himself of

"actio surrogatoria" therefore the
ises a right which does not belong
his debtor; the paullianz on the
given towthe creditor in his own

it is evident that this action cannot
o the debtorsince it is not lawful

m to impugn his ovmn acts.

tio psullian=z" has for its rational

e principle on which the "surrogatoria"
t is, thz creditor has in security

% all the property of the debtor.

, in fzet, that the gebtor has difdinished
ity thus prejudicing the ;reditorfin

_ This action is given to the creditors in > fob pSitowmed iu Levour of.1
their own nace in order to impugn any act done ’gdiﬁgriﬁu%Srgfizgtffzcﬁig §¥~3§{§er

by the debtor, which is detrimental to their B over “gf th SRSty tran feried
rights and which is done in order to daprny LY. { i groP ¥ -

them. This esction aims at impugning éﬂﬁgﬁd ao% HIPIEREc.
acts done by the debtor in favour of a third
Person in order to do eway with the effects of
such acts, in the interest of the creditor who
exercises the =ction; and it thus reinstates

the estate of the debtor which had been diminished
as 2 result of the act whichtis impugned and
revoked. This action therefore affects the

third person who is thus deprived of what the
debtor had transferred to him and which he has

to return to the debtor in order that it may

be subjected to the rights of the creditor,

The action has therefore to be exercised both
against the third person and against the debtor;

3. Actio paulliana,

tio surrogatorizs" doss not adequately
creditor both because it only refers to
8 and zctions which the debtor fails

e and because it consists in the

of rights which belong to the debtor

in the "sctio pzulliana" on the contrary
9% have rights and =zcticns which the

8 to exercise but acts which ha has

and which he cannot impugn and which

neither can the creditor impugn"in
lebitoris". ¥ g
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This aetion derives from the praetor who
introduced it in the "Edictunm perpetuun" in the
following words hznded down to us by Ulpiean;
"Quze fraudationis causa gesta erunt cum eo

ui freudem non ignoraverit de his actionem
abo" (Lex. 1, prinec. Dig. Lib. 42, Tit. 8,
"quer in frauden creditorun".)

¥e shall divide this thesis into four parts:’

1. elements necessary.in order that
the "z2tio paulliana" mz2y be exercised;

2. acts which ars subject to it;

3. pleas of which third parties may
avail themsealves;

4. effects of this action.
1. e necessary elements are:-

— a.dPrejudice to the creditor: "eventus
emni" on

b. Fraud - "consilium fraudis".

The first elewment looks at the effact
(elemepto di_effetto) and the sscond locks e%i the
intention (elemento di affetto).

a&. The first condition is sub-divided
into four simple conditions:-

.l.the act nust have diuwinishzd the estate
of the debtor thus rendering it insufficient or
more insuffient then it was to satisfy the debt.
2. This prejudice thot is the insolvency of the
debtor nust be the direct effeet of the act
which ths creditor wants to impugn. 3. The
debtamr oust still be insolvent =t the time when
the action is sXercised. 4., The creditor of

the plaintiff nust be anterior to the acy which
he wants to impugn.

1. A diwinution in the
therefore not encugh, but it must be such as to
renddr it insufficient or more insufficient than
it wans before, to satisfy the creditor; in other
words, such as to determine or increase the ’
debtor's insolvency. If, inspite of the aot

debtor's estate is

" debtor isstill in & position
gggiggr's'claim. the ection mey
d because there is no prejudice

In such case, the third
.himself of theplea of gscussion.

vency or in the increased

aﬂgéhtorymuat be the directt
+ which the creditor wants %o
the other effect of supervening
e the "ectio paullianna" eins at
hird party of what he nay have
+ ig obvious that, though it is

culd be deprived of such things
eir being the direct consequence
ormed by him_end by the debtor,
- that he should bear the
czuses with which he had no

ch 2s economic crisis.

4 ;sery that the debtor be

¢ 15&%8232 tige when the =ction is
f, during the interval between

e inpugnation therefore, the
debtor becomes sufficient in the .
s it was at the tine when thes act
the wreditor cennot exerciss
cause he is not prejudiced by
gtion.

e credit must have existed before
the crediter wants to inpugn was
ause the security cof the creditor
regsent and futuee prcperty of

ut it does not include past property

The second elensnt is "consiliun

aud here neens the knowledge

2e is being caused to the creditor.

s fraudulent, therefore, when he

8 debt or. debts when he lmows

will lead to insolvency or will

dnsolvency even though he does

¥y intend to do harn fo his creditors
d 2 given creditoer. ‘



~ 318 -

The same thing may be said in r%gard 1o
the third party in case the elementol fraud
is necessary also in his regard; he is an
accomplice in the fraud if he knows that the
debtor has debts and that the act which is
envisaged will diminish the debtor's estate
to such an extent that it will render him
insolvent.’ '

In regard to the debtor, fraud is always
required in order that the actio paullian
may be exercised, whatever be the nature of
the act, be it onerous or gratuitous. Indeed,
in order to authorize the creditors to censure
and impugn the debtor's doings it should not
be enough that the act be detrimental to them,
‘because the debtor should not, for this reason
alone, be deprived of his liberty to dispose
of his own property; it is not necessary
that he should have acted fraudalently and
it is only th#s factor that can justify the
creditors' interference with a view to
impugning the acts performed by the debtor.

With regard to the third party, a
distinction has been traditionally made by
Jjurists and legislators between gratuitous
and onsrous acts, and complicity in fraud is
only required in the latter case (1187).

This distinction is based on the fact that it
is the third patty who sustained the effects

of the "actio paulliana", because he is deprived

of what he acquired; now, as he is not a
devtor nor is he in any relation liable to

Eruduce an obligation in favour of the creditor,

ustice and Eiuity demand that nothing other
than his complicity in the fraud or h?s
enrichment to the creditor's detriment should
subject him to.the consequences of this action;
if he an accomplice, it means that he is guilty
¢f = %ort with respect to the creditor, because
a de’lict or tort in the civil sense means

any unlawful act that causes damage to another;
in this case the third party id subjected to
the action of the creditor {n conformity with
the striet dictates of Justice, In case of
enrichment, the third party is on the

contrary subjected to the consequences of the
"actio paulliana" on the ground of equity

)

and therefore indegendently of any participation

in the fraud or otherwise. It is contrary to
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C ty that the third party

feﬁq?§ gnricg ?%mself,+?y zeans

n a ratu ous T1% .= ¢

%?ntge crgditor. "hieliuz est
certat de damno vitando, quam el
Juero captando". The burden of
re was fraud lies on the creditor
lg an element which is neceasary

to his action.

subject to the Actio paulliana.
the widest sense of the word are
ec verba quae fraudationis cause
Ulpian comments, "gensralia sunt
n se quodcumque fraudis factum
umgque fuerunt nam late iste verba
Dig. tit.l.). Therefore also
"to 2 security of a creditof the
nciation to 2 hypothec, renunciation
prescreption even after it is
included. All acts are subject
excepting those which refer to
ely personal to the debtor beczuse
not gorm part of the creditor's
reover, if the debtor does not
F of an opportunity to acquire
ch an omission is not suhject to
liana because the acceptan:e
ortunity is the object of a right
'Rusivelynto the person to whom it
f, and which 1s at liberty to
ipertinet edictum ad diminuentes
i suorum, non ad eos qui id faciant
entur", Ulpien applied this
to a renunciation of = inheritance:
tavit heereditatem non est in ea
iic edicto locum faciant; noluit enim
on suun proprium patrimonium

of the Civil Code 2nd the and the -
g articles of foreign Codes provide
Or a renunciation of an inheritance.
Or renounces to an inheritance which
d on hinm such 2 renunciation rnay be
nthe creditors by means of the zotio
nd they may be authorised by the
eir demand to accept the inﬁeritance
in their interest in the name of their
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This notable difference between Roman Law
and present law is due to the different import
which i nowadaye attributed to the devolution
of +n irheritance: in Roman law little
impirtance is given to the moment in which
devniution takes place and acceptance was
regavded as the way in which an inheritance
was acquired (haereditatis aditio).  However,
develiition has now acquired a greater impor-
tance; it gives the right to the person called
to the inheritance, to make much inheritance
his own and acceptance merely turns a potential
right into a fact; so that if the person
called rencunces an inheritance which has
already desvolved upon him, he would be renoun-
cing a right which he has alresady acquired
and it is not merely the case of an omission
to acquire a right.

The cas2 of a refusal of a donation is
quite different because donation is a contract
and as such it only becones perfect when the
donation is accepted by the offerze; therefore
the promise of the donor is merely an opportu-
nity of an acquisition which the offeree
may accept and the debtor who does not avail
hinself of such an opportunity does not
dininish his estatebut he simply tmits tp
increase it; we nay say that this is the only
case in which the rule applies.

With regard to the payment nade by the
debtor to one of his creditors a difficulty
erises whether it may be irnpeached by the
other creditors that is whether they may by
means of tha "actio paulliana" compel the
creditor whose debt gad been satlsfied to give.
back to the debtor what he has received from
hin inworder that they way exercise their
rights over it. Ulpian answered the question
in the negative even though thes creditor who
has been paid may have been aware when he was
being paid,that such a payment would have left
the debtor without any neans at his disposal
as regards the satisfection of the other
creditors' clairs, This is also the general
rule of podern law with the exception of those
special laws relating to payments made by the
debtor when he is sbout to go bankrupt. "

- 341 -

leas which the third party may bring

hird tywho is the defendant in an
:nagggyybring forward the plea of
means of which he compels the
exercise his rights over the remeining
the debtor and in this way it
proceedings; this plea is based
that this actic presumes that the
debtor is insufficient to satisfy
g and it aims exactly at ascertaining
of this condition. If the whole
aid by means of such an escussion
cannot proceed with the "actio
d the tgird party 13 free. If the
ins only a part of the payment the
be continued in order to obtain the

ffects of the Actio Paulliana.

ect of this action, if it is accepted,
tion of the act impugned with regard
ice caused to the creditor, but the
ulted because it is supposed to be
vice. With regard to the property

8 object of the act, the zet is

¥ in part, that is up to the anount

n order to make good the prejudice

ne creditor. '

he act is revoked, -the third part

eturn in whole or in part, -as the

what he pay have obtained, because
ffect of every revecation of an act
hing is restored to its former
g ig effected by means of restitution.

ct of this action in its application
rodified according to the general
hich governs the effects of obligations
by minors; tha action cannot be
nst winors except up to the amount
latter have been enriched (Art. 1167).

1167 only mentions minors but the
hould be said in regard to interdicted
married women who have acted without

or intervention of the curator or
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of the husband, becausc it is a general principle
which regulates the «fiects of obligations
undertaken by such persons, that they are not
bound to re-imburse what they may heve acquired
in virtue of an act which is revoked except up

to the amount of which they have profited.

With regard to the-debtor, the revocation

of the mct cannot be of any profit to hin,
because the action is not given to hirp but to
his creditor in his own namej neither can the
other creditors who have not exercised this
action derive any ,enefir, according to the
prevailing opinion“because with regard to then
judgrent which revokes the act inpugned is a
"res inter alios acta",

Prescription of the Actio Paulliana..

This action is prescribed according to the
general rule of prescription of all acticna by
the lapse of thirty years, because the prescrip-
tion of five years of the zection of rescission
is applicable only to the relations between the
parties,

_Extinction of Obligations.

Saving the effects of a resolutive condition
end of prescription, obligations are extinguished
by the following czusegi-

l. Paynent.

2. Novation.

3. Renission of debt.

4. Coupensation.

5. Confusion.

6. By the loss of the thing.
T.. Rescission.

1. Payment. - Real offer and deposit

The word payment in its wider sense,
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40 eny obligation and to ani way in which
wtor frees himself of his obligation:
nis verbum pertinet ad omnen liberationenm
odo factan" (Lex. 54, Dig. De solutione
Eratione - lib. 46 tit. 3). In its
sy sense, in the sense in which it is
v used, paynent includes only ths gaynent

> of wmoney.. Juridically, the word paynent
e performance of en obligation in a
forn that is bK giving the thing or

the act which forms the object of the
on; therefore payuent is the performance
ligation not only when its object is a
cney but also when it has for its object
r thing or act. Onlg obligations of not
ething ere excluded because such obligati
perforned by means of an abetention
' ng & Bpeﬁifio act.,

s shall divide this thesis into the fullow;ng

1. Conditions for the validity of payment.
2. Expenses releting to payzent.
3. Presunption of payment.

4. Effects of peyment.
5. Inputation of payment.

Conditions for the wvalidity of paycent.

len dealing with the principal effects of
ong we have gaid that they consist in
ssit{ of their being precisely performed
ent is exactly the performance of an

on to give to do something., Therefore
nditions for its velidity are:-

the existence of an obligation.

the intention of extinguishing it.

_the intervention of the payer and of the

the performance of what is due.
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y o _ "
255"'&3%{3-{-;‘h%hi*;lf%s?aiéﬁa%uon

aither tn the French or in the

ode and it has beeg pgksn by our

om Art. 2013 of the Cods qf : "

4 “hird party who i3 not intereste

pay in two ways:-

btor and_jin
iz joe name,ofnggeog or estio"
Fiih Theeias R rasgotiangy, goot

agent on the contrarﬁ is not aa
“but represents the debtor.

a, the existence of an obligation.
We have seid thet the czuse Of payment 18 an
obliza%ion to give or to do soumsthing, and in
cage thsre is no obligation, the payoment of a
thin. 2. though it were due rades in the erroneous
belisving that the obligation exists, would give
rige (o the quesi-contreet of "indebiti solutio".

b. the intention of extinguishing an
oklisazsicn,” II payieni is not nade with 8
inteniion out with the intention of creating a
new reliation it is not an extinctive cause of

obligations but it rather creates a new obligation,

4 s own name but without succeding
t; g% the creditor (1191). In this
hird party has no right to claim a

in the rights of the creditor saving
the latter to grant him such

hecause otherwise the third party
invest his money in this way to the

¥ the crsditor esnd without procuring

to the debtor. On the contrary,

ad third party on paying tne.aebt,

pso jure" in the rights of wlLs creditor.

¢, The intervention of th: payer and of

the receive?, Feyer Lay De the debtor oOT &

Third party, that is any other Eerson except the

debtor who has an interest in the debt or also

a third part who has no interest in the debt.

An interested third party is one who is involwed

in the debt that is a co-dsbtor in an obligation
~ "in solidur" or in an indivisible obligation

and the surety. It is obvious that the latter

should be =zllowed to {ay the debt since he has

an intsrzst to free hinself froc his obligation

and froo rolestation from the creditor.

i the ent made by a third parsy a

533 bgiggen the payer and the debtor
sends on circumstances arises: thua if

| party has acted as a "negotiorum gestor"
right to claim back what he has paid

8 debtor by the "actio gotiorum gestorum
@": if on the contrary he has acted with
‘of liberality he has no right to claim
‘debtor restitution of what he has paid.

Even a third Earty who has no interest in
the debt nay pay the debt of another thus freeing
the debtor and the creditor cannot refuse such a
anment, because it is indifferent to him whether
t is the debtor or another person who pays,
since he has no right to refuse such a paynent
pade by a third party who has no interest, which
does not affect hiw in the least end which is

2 payer must be capable of alienating
a benefit to the debtor.

The Italian Code in Art. 1240 justly
bhis condition to the case in which the
yment is #the transfer of ownsrship of
given on payment, bascause if the

Ain of the thing due belonged already to
ditor in virtue of the contract alone,
btor in effecting payment .does not transfer
hip but possession. : -

Sirilarly it does not ratter whether the
debtor knows or whether he is opposed to smch a
paynent; "naturaliselic semel anilis ratio
suasit alienar conditionen reliorem quider etiam
ignorantis et inviti nos facere possunus"

(Lex, ;9,»Dig. De negotiorun gestiome, Lib. III,
tit. 5), and therefore the creditor may not
refuse to receive paynent (1192) tendered by a
third party, when frou such payrent soie
advantage results to the debtor, provided it be
not the interest of the creditor that the obli-
&g tia be gerfo:ned by the debtor hinself in
case ths obligation is something which has to
be perforued by the debtor hinself and the

e senction to such incepacity is the

¥ of the payment ifi favour of the payer.
» receiver that is the person to whom

Tus: e made, he must be either the

)r ¢r nis lawful repeesentative, such as

i* 7eated with paternal zuthority, a

of an interdicted person or of an
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abgentee, the tutor or the agent. A tul:.r

or a curator must have been authorised L. the
Court whenever such authorization is necwussary.
If the debtor pays to another person, he pays
wronzly and he dees not extinguish the debt.
He may be compelled to pay again, saving his right
of redress against the receiver. However, the
nullity of the payment owing to this cause,

is remedied in the following cases:-

1.

2. ift the creditor has merived profit
from such a payment, such as if he receives what is
paid by the debtor to the receiver or if he
compensates a debt existing in favour of the
receiver with his own credit: this amounts to
an implied ratification.

3. if payment is made in good faith to
the possessor of a credit, that is to the person who
exercises the rights of a creditor withouvt
being acreditor. If the debtor pays the debt
to its possesser in the belief that hLe is the
creditor, and having no reason to doubt *that
it is so, the payment is valid, that is it
frees the debtor even with regard to the creditor.
who cannct ciaim a new payment saving his
right of redress against the possessor.

if the creditor ratifies the payment.

Moreover, the receiver must be capable to
recelve payment under-the sanetion of nullity.
The law does not define the degrez of capacity
and therefore we should say that the cupacity
of contracting is required, and if this is
wanting, payment must be made to the lawful
representative of the creditor or to the
creditor himself assisted or authorised by the
person who is entrusted with such funetion.
Payment may be impeached in casz of incapacity
but relative nullity may be remedied if the
thing paid ie applied to the tznefit of the
creditor, because it would bz against the
principles of eguity if the ereditor could
avail himself of his incapacity in order to
enrich himself at the expense of the debtor.

The object of payment.

)+ ayment is the performance
f’iitbgfegfgctaa in according with
rms of ths agreement 1in regard
time and place. The object of
ce must be the thing which is due
ot be substituted by another of
even of a greater value.. The
s the right to refuse a different
“if he accepts it strictly speaking,
ot be a payment but a new agreement
e parties is reached, that is a kind
5 in solutum”.

ect due must be given in its entirgti,
sreditor has the right to refuse apartia
ayen though the thing be divisible:
“only tekes place in ccse of concourse
debtors; when there is only one
he is bound to pay the whole debt at
' and may not offer a part of The debt.

obj

'the objeet of tha debt is a ceriain

v (it is determined by its species,

the rules governing the execution of

‘or indeterminate obligation are

bla, bothe in regard to the determination
‘object and of its kind.

n the cas: of a certain and determinate
it nust ve delivered in the statz in
4t is at thes time of delivery, so thet
iough the thing may have detcriorated

he interval between tha creation of
jgation and paymsnt, the credivcor has
to compel tht debtor to deliver the
ths state in which it was before or
store it to its former state, because the
8 duc is at the risk of th= creditor.

his rule does not hold good in those

" which we have already mentioned when

g with the zffzcts of obligations in |

, namely, if the thing due has deterio-
through "dolus" or "culpa" of the debtor;
€ thing has deteriorased during the delay
e performance of the obligation, and if
lebtor hes assumsd the risk.
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When payment has for its object the
transfer to the creditor,of the ownership of
the thing paid it is not wvalid if it not made
by the owner of the thing itself (1i193).

Here it is supposed that ownership has not
alraedy bsen transferzred to the creditor in
virtue of the contract which gave rise to

the obligation that is that the object of
payment be a quantity, a fungible and !
indeterminate thing, th: owner of which is not
transferred by the contract but by delivery.

Sanction to this requisite is that the
receiver may refuse the thing offered "a non.
domino" because he has an interest in acquiring
ownershig. Also the debtor who pays the
thinf which id not his own, must as a rule
be allowed to claim it back, because he has
an interest in putting himself in a position
to return it to the owner, but he has no such
right in the case of a sum of monay or other
th ni which is consumed by use and which the
creditor may have consumed in good faith that

is in the beliaf that he has received it from
the owner.

FPlace of dement.

The performence must be precise also
with respect to the palce whers it is to be
effected, if it has been specified, the agree=-
ment must be observed; if there is no agree-
ment but the thing is certain and determinate,
rayment must be made in the palce where the
thing was at the time of the contract, as it
is reasonazble to presume since the parties

have szid nothing that such wzs their intention.:

In the case of 2 sum of money or other object
which may be transferred from one place to
another without incurring any expenses’and
both parties are domiciled in the same island,
payment must he made in the house of the Ihe
creditor; in all other cases payment must be
made at the residence of the debtor.
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¢f Paymant.

Ay express or tiecit veid,
Eugfiagediétely, but it cannot be
a warrant of squestration orhg
from a court whlch_direqts %

" to pay- He must, in this cese,
o of monzy or the othar ?hinﬁt fa
ed in his possession or depos See
of tha Court; and if the de
giravention to such a warrant gr
ayment made by him, within the .
tg; credit included in the warran
. ond relatively %o the person 1in
¥ our the order was given or the
ssued, is null. The latter mizhee
e debtor, zgainst whom & garn “in
peen issued, to pay =g4eln, Egv e%aon
g right of redress against T :l?t
ayment 1s effected, Thus nEL,i Yy,
benefit thz "creditor ssquUestire %Bi
s the'sequester" (ssgueatra==iio s
and neither do t?i cthei ;:edltors
it beczause 1Y CARnov
riginggreatsr than those which the
imsslf may exercise.

Exp=nses of payment.

he e eg attending the payment are
‘gnﬁﬁﬁﬁngf the debtog, 2nd therefors 1f
ng must be paid in 2 place different
in which it was at the time of the
act, the expenses relzting to transport
t the charge of the debtor. The debtor,
& porty who poys the debt, may require
soquittance be, at his own expense, made
potaricl deed.

3. Presumption of peaymsnt.

'If the debtor summoned for payment pleads

‘he had 2lreedy paid, he must prove it by

ans edmitted by the laws of procedure.
law formulates two presumptions in

avour in case the debt consists in

odicel performances and in case the parties
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have made up general accounts of what each
owed to the other.

In the first case, that is in the cases
of ient, groung-rent, interest, life and
erpetual annuity or other annuities, article
fao presumes that one or more periodical"
payments have been effected when the following
conditions concur:-

a. it is proved by receipts that the
debtor paid his debt at three consecutive
seriods posterior to that of which payment is

emanded.

b, these receipts must not contain any
reservation regarding sums for previous periods.

The debt is likewise presumed to have
been paid when the following circumstances
concur:

a, the parties have made up general
accounis between themselves, for three times
since the debt fellduey if the debt had not

Zi71%en due 1t could not be included in the
accounis,

L.such account must have been made without
triy mention of that debt or any reservation
including it.

c. the demand respecting that-debt must
have been made after the death of the debtor
or after a period of not less than three years
from the day of the acquittance respscting
the last general account.

In both cases we have not an extinctiwe
prescription of the action but a presumption
of payment which is a presumption "juris tentum"”
that is it does not deprive the creditor from
hrln%ing evidence to show that payment has
not been made, When the creditor tries to
bring evidence contra to this presumption,
he may make use not only of direct means, but
also ordinary presumptions or indications and
prove by means of all the circumstances put
together that there has never been any
paymert, or that he has reasonable grounds for
not making anp reservation as to that debt
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)t tioning it in the receipts
ﬁucggﬂnta made after it was fallen due.

Effects of payment.

: ts of payment are distinguished
ff;;d anogmgT: the first consists
nction of the obligation and the
discharge of the debtor; the second .
ording to which payment e;tinfuiahes
ion o% the debtor vis-az-vis his

but it leaves it unaffected vis-a=-vis
arty who pays in his stead or

itor whose credit has besn satisfied,
eimbursement of what he may have paid,
at he may have given to the debtor

» that he may perform his obligation.

emal effect. = The normal effect of
i that of extin%uishing the obligation
¢ in itself but also in its accessories,
‘the surety is freed, the pledge dis-
and the hypothec extinguished.

A case of more than one debt cor of

. instalments of th2 same debt or in
ital and interest are due, questions
as to which of such dabts or

gents must be regarded as paid or

r vhe instzlments or the interest will
ared as paid.

ted in the payment and he may consider

f to be more burdened by ons debt than
His right is only limited when
rcise may be deirimental to the craditor:

itthe consent of the creditor impute
yoment to a debt which has not fallen due
ferenee to one which has fallen due,

e whire the tzrm of the former debt is
umed to have also been agreed upon in

= of the creditor; and in the case of a
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debt for several periodicel performances

the debtor may not impute the payment to

future periods in preference to previous ones.

He may neither impute the payment %o the
instalments in preference to the interast (1211).

If the debtor does not exercise his
right of declaring which debt is discharged,
the Tight passes to the creditor in the sense
that if the receipt or acquittance he indicates
which debt must be deemed to have been paid
and the debtor accepts such indisation,the
letter may not later on require the imputation
to be made to & different debt, unless there
had been fraud or surprise on the part of
the creditor (1213).

In case not even the creditor exercises
his right, such imputation is regulated by
the law which interprets the intenticn of the
debtor who is the principadl interested party.
The rules laid down by law, which are inspired
by the princifle that regard must be had to the
heavier burden of one debt when compared with
another, because the debtor has an interest
in freeing himself from the most burdensome

debt "imputatio fit in graviorem causam", are
the following:- Art. 1214:

1. the imputation must be made to
th= debt which is not disputed, in preference
to-the one which is disputed; because if the
deotor disputes the debt, it must be presumed
thact he had no intention of payment, it.

2. 1in cases of several debts which
are not disputed the imputation must be made
to that which at the time of payment had
alreadg fallen due, in preference of those
which have not yet fallen due; but if there be
amongst the latter one with regard to which
the debtor was liable to personal arrest, the
imputation must be mads to such debt, unless

the term had not been fixed also in favour
of the creditor. g

_ 3. among the debts which fallen
due imputstion is made to that which renders
‘the debtoxr laible to personal arrestj in the
ahsence of any such debt, to that debt which

bears interest in preference to those that
produce none,
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4. if for ones of the debts the

d given surety and he has given no

» another dekt, the imputation is

ho first in preference to the second,

> this way two debtors are freed.

b in case one of the debts is secured
hec or a privilege and another is
ured, the imputation is made to the

use in this way, besides tha person

abtor, also his property is freed from
R reale" of the gypothec or privilege.

5, the imputation is made to
ich the party who had paid, owed
al debtor or as bound alone in

e to the debt which he owed as a
' or as one of seversl

the
ag

in all other cases the imputation is
5 the debt which at the time of pay-
he debtor has most interest in discharg-

7. when the debtor has no interest

ng any of his debts in preference to the

, the imputation is made to tke oldest
Among debts contracted on the same

ut with different terms, the debt which
falls due is held to be thes oldest.

8. "Ceteris paribus" that is if
1ings are equsl, the imputation is made
a" or proporticnately. :

fhere is a case in which thesss rules
sparted from and special rules are observed
rom which neither the debtor nor the
tor nor both of them by agrsemesnt ma.
t, becaus:z they are established in the
est of third parties. The case is that
ereditor wha is paid by ths price of an
gable on which he has a right of privilege
8ht of hypothecation and which he has

to be sold by auction i.e. "subhasta",
khe third party who has an interest is the
bn. to whom it was adjudicated, that is the
#ho purchased the immovable; he has an
rest that the priece He destined to satisfy
"debitum potiore which enjoys the right
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of privilegz or of hypothec over the immo-

vatle with the object of being subrogated in

sveh byoothes or privilege. For this reason,

in zuvch casey, the following rules are observed:-

1. ths inmputation is made to the
priviicved or hypcthecarﬁ debt in preference
to othe>s, even though ths debtor may have .
more interest in discharging the latter which
may for instance lead to personal arrest.

2. 4if the thing is subject to two
debts, ons privileged, the other_hyfothecary
the imputation is nmade to the privileged one,
because between privilsge and hypothec the
privilege prevails.

3. in acse of two privileged debts
the imputation is made to that which is secured
by the better of the two privileges, and
sinilarly in case of two,hypothecary debts
th: imputation is made to that debt in regard
to which hypothecation is ahterior, »

4, "Caeteris peribus" the imputation
is nade "pro rata". -

Abnormal effects of payment and payment
with subrogation. -

Payment, as a rule, extinguishes an
obligation_together with all its accessories.
There is a casz, however, in which this
effect 'is considerably modified.

Payuent with subrogation takes place
when it is made by a third party, for example
by a surety, or wgen it is pade by the debtor
himself but the money with which he pays his
debt was provided by a third party. The
obligation with regard to the creditor is
extinguished, but its effects with regard to
the right to the third party to have redress
against the debtor subsist. The creditor
cannot claim another payment bacause he has
been paid already; but all the rights,
privileges, hypothees and all actions belong-
ing to the creditor subsist in favour of the

io

wit
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s in order that he may obtain
ment of what he may have paid for
® or what h2 may have provided with.

neral condition of gayment with
= are (1) payment made by a third
- any person except the debtor or
is a co-debtor in an indivisable
t obligationor an accessory
o has a right of redzess against the
" debtor and against the othar co-<

(2) an agreement or a provision of
yhich atiributes or sanctions such
‘subrogation, Subrogation is there-

her lzgel which is attributed by a
n interested third garty; or

nal, when the third party has no

. in the debt . Conventicnal subrogation:

aventional subrogation may take place

perte creditoris" or "ex parte

is". The law deals first with

nal subrogation "ex parte creditoris"

8§ the creditor may subrogate another
from whom he has received payment,
igetanding any opposition on the part

ebtor who may not prevent the creditor
ing paid by a third party.

he rational basia of this act of the

is that its exesrcise does not

ce the debtor in any way: "quo mihi
3% ¢t tibi non nocet non est impediemdum".

he special conditions for this kind of
tion are: (1208) it must be express and
Bimultaneously with payment; 1t has no

b if it is made after the debt is paid

Be as soon as poyment is nade the

ition is entirely extinguished and

atédn cannot therefore take place:

8% intervallum actiones ce

ssas sunt,

ea cessicne gctum quia nulla acti
rfluit" (lex. & b

Subro

76, Dig. De solutionibus).

gation may be conssnted to by the
hout it being necessary that the
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ereditor givea bis consent as well; because
also the debtor may find a person who is
willing to pay his debt with subrogation

and such a payment is not detrimental to the
creditor whose opposition therefore is not
admissible. The special conditions of this
subrogation are:- ‘

1. a loan which the debtor obteins
from a third party. :

2. that the money obtained in this
;a has been actually made use of to pay the
ebt.

3, .the lean must have been made
with the condition that the new creditor is
to succeed in the rights of the former creditor.

4. both the loan and the receipt
pmust be made by public deed; there must,
besides, be a declaration in the sense that
" the sum is being barrowed for the purpose
of making payment, and the receipt issued
by the creditor must contain a declaration
that the payment hzs been made wath the money
furniehed for that purpose by the new creditor.

Legal subrogation.

Legal subrogstion is granted "ipso jure"
to th:s third perty who pays the debt because
he has an interest in it, independently of
any agreement or of consent, whether of the
debtor or of the creditor. It takes place
in the cases enfmerated in sec, 1209:

1. for the benafit of him who
being himself a creditor has puid another
ereditor who has a right to be preferred to
him by reason of privilege or hypothecation.

2 for the benefit of him or who
having acquired any movable property, employs
the price in peying the creditors in favour
of whom the property was hypothecated. AB
soon as he pays the price the pruchaser succeeds
in the privileges and hypothecations belonging

=391 =

»ditor who hLas been paid, so that

of eviction, he may recover the price
"pas paid by means of the sane

eg gng hypothecations.

, for the benefit cf him who, being
Spether with others, (co-debtor or surety)
bayment of the debts, had an interest

pargéng it.

4., for the benefit of the beneficalry
s paid with his own money the hereditary

gffects end limits of subrogation.

» third party succeeds in the rights of
itor whose cradit he has satisfied.

geeds in all the rights whether real or

a1, principal or accesso (1210).

¥ this holds gcods only up to the amount

b sup paid: if the third party pays only

f of the credit the creditor remains the

for of the bazlance and in case of con-

8 of creditors over the properiy of the

p which is not sufficizsnt to satisfy all,

inal creditor is preferred tc the
party who has paid a part of thre debt

i) according to the aphorism: "nemo contra
brogare censetur"”., According to Italian

n the contrary, ths creditor and the

I party arc on equal feoting and are

efore paid properticnately.

Tender of payment and deposit.

iDepogit is a rem=dy granted by the law to
debtor in case th2 creditor refusas to
five payment. It is taszd on the fact
§ the debtor has a legitimats intesrest in
€ing hicself from th: debt amd from the
body of the thing, in evaoding ths risks in
@ it perishes accid:ntally and, in acse the
 produces interest, he has an interest in
ng himself from sich a burden. The
or depositis the swi or the thing due at the
nse of the eredito.” and ths right to resort
this remedy belongs not only to the debtor




.of the thing dme "oblatio et absifgatio
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but also to any person who is entitled to ﬁay,
that is to any interested third part¥. The
means and the wey in which this right is
exercised consists in an actuel tender of the
sum or of the thing due; hence in a deycszt :

deposit
has ndt the effect of payment (1217) unless it
is precedad by the rafusal of a valid tender.
Tender means that the thing is presented to the
creditor and he is invited to take it. Tznder
must be valid and tha conditions for its vali@ity
of payment and a few others namsly:

1. the person who makes it must have
the capacity of paying.

2. it must be made to & person who
has the capacity to receive it.

. 3. it must have for its object the
thing due: if a sum of money is due, the whole
sun which has fallen due must be tendered namely
capital, interest and liguidated costs, and
besides & sum towards the costs which are nov
liquidated and a reservatuon that any deficiency
will be wmades good.

4. if the debt is conditional the
condition must have been verified.

5. if the debt is "ex die" that is
if & term has been stipulated in favour of the
creditor, the expiration of the term is necessary.

6. the tender nust be made at the
place where, in terms of the agreement, or in the
absence of the agreement, according tc law
payment must be made.

As tc the form in which tendev must be made,
no condition is prescribed, saving what we have
elready said nsmely it must be real. °

The tendsr wust have been refused by the
creditor, and it is hsld to be refused when it
is not accepted within a reasonesble time which
is granted to the crediteor in order that he
may decide whether hz accepta it or not.

The tera is four days if both parties reside in
Malta end of 8 days if they reside in different
islands. Gozo end Comino are condidered as

. one Island (1217).
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meposit is made in the menner established
ﬁ {aws of procedure, namelt by a schedule
git and in the place laid down by those
the expense of the creditor, bzcause it
who hes compelled the debtor tc meke the
fit. So thet, in case of a siam of money,

s btor will deposit it after having deducted
vpenges relative to the deposit; in acse of
+ things, they are depcsited on the condition
£ the creditor cannot take them yntil he has

3 the expenses.

Effects of tender and deposit.

Deposit takes the place of payment and

duces all the effects of payment. Therefore
8 capital is bears no interest from the day in
h the deposit is made, the debtor is freed

P the obligation is net extinguished in all

* rolations namely in regard to all the perscns
tived and in regard to 211 the warranties

loh secure it. .

There is however this important differencs
gween payment and deposit: in the former, the
l1s of the creditorand of the debtor concur,
mely payment is a bilateral, perfect, definitive
i irrevocable act; on the contrary deposit is
unilateral act and tha creditor takss no part
j that until ths creditor accepts it, it may be
woked at any time by the debtor. Such accep-
nce may be voluntary or judicial, namely by
gans of a sentence which declares the depodit .
p be valid. When the deposit is accepted, it
Bocomes a bilateral, perfect, -definitive and
prevocable act in the same way as payment.

- Until it is accepted, therefors, the debtor

By withdraw the deposit without the consent of

e creditar and the exrinction of the debt is

0t definitive but it may be resolved by the
thdrawal of the deposit: in this case neither

e principal debtor not his co-debtors or

eties are free.

When the deposit is accepted, whether
}3}gntar11y or judieially, the depositor cannot
¥ishdraw it without the consent of the creditor
8nd the extinction of the debt is defihitive and
drrevocable. f th: depositor withdraws
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posit after it is acce ted
or's consent, the obligatiénw;g?cghgaa'

1y eXtinguished 4
088 n By
dogoghgeclagfgl to himogvgﬁV*'P
- Creditor to wit
gegreaudlca of his co—gggigra
N definitely freeq (1220) .

do not i

T ihirs pareiis MOULS wonk

% arties who i

_gelonging tg tigedgg%gired immovable p%ﬁp:?ﬁy
yPothecs against hip ?1§§1°‘h9r privileges or

A new oblg ati

. / J+lgation may of z

un:as;pgilt is wlthdrawnyand ggu;se Frg i

wooi 3o THE ePediton hag g1 “otinens
- Ghirawal of the deposit ‘

; Of a new j
whie; ; by rs ypoths-
¢ require a noy regis%§§¥18§ ?lggg?ct and

2 L i
Novation - Delegation

{
I .
f contract g% 12 the substitutgy
| eXtinguisheqg " ior:gtdgo? an old one whigh ig

atque translatign (Fram.b%tin%n alteran transfusio
’

s B Objective and real

. 2 Ic i s
debitorign, Subjective and personal "ex parte

CreditOriaé:

) t is objecti
55 i LVve when it
sgb*i?*ijECt of n&us=J§§ é; Pt
daEiJJQéXe "§x bartes debitg
o 616 onghcg 4 new debtor 3
Who is free yy
With regarg
to the
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gitor:- this kind of novation is known.an
* promisaio”. It is subjective "ex parte R
-agtoiis" hvne e new creditor is is substituted
¥ the old one with regard to whom the debtor
freed. ) .

"gx parte debitoris" must be kept

ation
ot tain snalogous figures namely:

stinct from cer
i a more indication made by debtor
p g person who is to pay in his stead; (1224).
ire We have simgly an understanding or a mendate
4 not a new obligation and the extinction of

he old one.

2., "a promissio" i.e. when a new
debtor is added to old one without the latter
eing freedfrom his obligation.

3. Imperfect delegation which %akes
1n:z when the debtor delegates another persou -

W nay the debt and- such & person binds himself
yay and is accepted by the creditor. On the
soruzary, perfect delegation is that in whick the
hreditor not only accepts the person delegated

s a new debtor but he also frees the dabtor.

Let us ¥now compare novation "mutato credi-
tore" withthese other figures:-

1. indication made by the creditor
of a person who is to receive the credit in his
gtead; this too is merely = mandate without any

iubstitution of the creditor.

§ 2. agsignment of a credit; it is true,
here, that the assignee becomes a creditor instead
of the assignor but the obligation is not
extinguished but only transferred.

3. with subrogation by means of which
a third party who pays instead of the debtor
succeeds in the rights of the creditor whose
eredit has been satisfied. In this case the
debtor's obligation is not extinguished, but he
. remains subject to the same actions in regard to
the new creditor who has been subrogated.



- 362 -

Reguisiteg of Novation

Novation ig the

co subst
ntract of a new obli%atiggu;ggnazyoggena P
one :znd

therefore beside

8 itg

he requisites common t:nai§qgg;::ég%t Tequires
0ts, The

requisiteg therefore areg

. : Kl
Partieg (1223).capacit3 in the eontracting

2' (o]
novation th onsent of tig
:ggg:?t of gﬁeigrégighjectiva Eﬂiﬁifgneffgctihﬁ
on " or ang ’ e
creditop wﬁzp?ita debltoriantgﬁedgbtor, in
he new one andeﬁg the o1g debtor ongent of the
8 debt is ip 2t of the p and acknowledge
consent of tgosed On him; on tpeocPtOr because 2e
Tequireq, I; former deptop who
2% Zortragy renoyatlon "ex parteis freed is noy
R i) Juires the congens g§e€ﬁ;0r{s"
e St Bok ma bt
beba:seahgr?gi;, that of tﬂebgoggmpelled ta
e€prived of his cra§§tcregitjv
and 'y .

that ig the361athe’°°““3“’59 of two Ppligation:
- ons

new one which ig suhatituted

no f
OTmer obligation 2nd if there wag

» Novation ig null

4.  th ;
novation that je - n
- and of °r&3§inésa°§;£xtinsugag§£§f§:°§%§$ a
one ingteng igation
* There ig

ut not exti : . 1 :
ItlgUished, such as is 2e§§g ?:dified,
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Effects of Novation.

. is a complex transaction whieh consists -

'uvi;gogreation og a new obligation and the

Sxtingtion of the former one, We shall deal

©'th it here only as an extinctive clause of
ations and in this respect its effect

18 tinction of the former obligation in

g the ex
11 its relations; consequently:

1. a novation effected by one of

‘the co-debtors and the creditor extinguishes.

the obligation of all the co-debtors because

the obligation of the co-debtors is one saving
the right of the debtor wha has contracted the
new obligation to have redress ageinst the other
co-debtors for their share of the old debt

discharged by him. (1231).

. 2. a novation which takes place in
regardto the principal debtor discharges the
: If the creditor in the former case

gureties.
requires the concurrance of the co-debtors

nin solidum" and in the second case the concur-
rence of the sureties and the co-debtors or the
gureties refuse to accede to the new agreement,

the novation does not subaist.

3. novation extinguishes the privi-
“leges and hygothecations accessory to the former
obli:ation; but this rule may be deriagated and
the ereditor may reserve for the new obligation
the same privileges and hypothecaticns because
this rule is not easential to novation.. However
such righte may not be reserved in case of
novation "mutato debitore" because such a
reservation would infringe the pights which
third parties may have acquired over the property

of the new debtro before novation. This

exception does not hold good in case the former
obligation was "in sclidum" when one of the

co-debtors is substituted for the other, because
in this case third parties are not prejudiced.

Delegation.

Though delefation is not the same thing as
novation, still it is very similar to it and the
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deals with it in thig section._
'Delegation may be either simple or perfect:-

It is simple whean the debtor delegates
1
§§33§eﬁiﬁ§€f?nt§°p£§ya§&st gbgrgﬁgtg?ea%ggp%g
him without however freeing the debtor, Delega-
tion is perfect When tssideg the conditiong
necessary for g simple delegation, ths creditor
frees the debtor, This kind of delegation is
8 trye novation ang in i

is how novation ig effected,

Certain difféculties arises;-

1. Suppose the delegated person
gegomes solvent may the creditop Tresort to the
ebtor?

: a, if the creditor hag made an EXpress
reservation to that «

ffcet in the aet by which
he freed the debtor,

b. if at the tine of the delegation the
delegateq Person wasg already insolvent or
ankrupt or aboyut Yo b

scome because ip this cage
the reservation is Presumed,

2. Can the delegated erson mvail
himself of ap cXeeption againgt the creditor
gfhrhzcg he could availed himself against the

ebtor 1

¢ delegated Derson,
and he therefore delegates the debtor to

legation accepted the

y 2d person tg the debt
) hed, because the relation eXxistin
between thep

: uted by ancther relatign
n virtue of whiech the delegated érson becomeg
the debtor of the Person to whom he is delegated,
that is the cr herefors tna delegateqd
Person cannot ayai] himse %
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edress
ing his right of r

with tgetﬁ:bgggérg?v Gertain eases, however,
311 eptions o tnis Lo

a

on
a plea which depends on th:tggzditi
erson e g. a wircr subject to S L dnnes
of 2 %:;Sgr tutela and a marr%e%iggﬁed:at the
poLes these causes subs e be
T bl i e seoepiad, 2ay e,
Bt ied o iythstandin Alige
'a“ﬁtiﬁd gg ?%gglf tained with the vice owing
indeed,

incapacity.

t

b ‘if the delegated Perscnd?i:g;tesohim

éonation to the person whe gaSgaioo
oy at to extinguish a debt becausdB o iy
e Bn Seukor) s 13 0 on Bimais o seuts
. i rinciple:
accorglggrzgttgg gamno v%tando, quam gi.qui
::r%:t de lucro captando".

Comnensation.

imi i T two
i is the elimination o -
Goggggs:i;ogﬁe reciprocally byt:rcggdi
S btor, "debiti et credlti"in L Edcnivia®).
it detio“’{Frag. II, Dig. de com)it el
ggnigiggown as cempensafigndbzggu:gey e
a e €
= tg:ogggrdggtgh:rgmgun% in :hic?azge:rrggigggoal
g i is there
: ensation
%gygggilﬁhicgogitinguishigm:?teggg g%ﬁtﬁzopartiea
i the same
Obligatlgggoitexacts his own credit bﬁigogebt
™ gncrﬁis debt and as a debtor pays
E;ynog exacting his credit.

Compensation may be legal, facultative,
Judicial or conventional.

Legal compensatian..

the iégal

t important of all is
compeiggt?gg, thg ccnditions_for which are thﬁ
following:-

1. the co-eximtence of two debts:
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the
nsation of what higpgﬁ:giggrsgﬁggg he
qr tor.
3 ggdggissgggiggt the principal deb
be homogenous

The two debis musto_bjact e

3 ir
¢ must have for the e kind suc
U her Tungivle thing of A58 2313, on i required

wine, wheal. said that each of
¢ ey that it mey be tggéina his own credit

it is indifferent whether they be equal or un-
equal. If they are equzl they extinguish one
another completely, if they are uhequal they
extinguish cne another up to the lesser of the
two arounts. ;

2, Reciprocity i.e. the two debts
and e;idﬁt musE agbsist between the same persggs
each urin oth as deblior and creditor. e oT : his
law appfies his rule in Art. 1244 to the case Bpe porties ashggedeht and as creditor pays
of a transfer of one of the two credits and it y not Paylnﬁot oxaoting his credit.
lays down that in case of such a transfer the oy debt oYy
débtor may not opgose to the tramsferee the
compensation of the debts, which before his
acceptance of the assignment he could have set
up against the assignor, because it is presumed
to have renounced to it when he accepted the
transfer. If on the contrari, the debtor had

ut

: liquid
4a The two -debis nust beo t%eir

as
in in themselves, e oz
t to quantity. ol
H agdi:iigqﬁigggcin the interest of a per
0

hose debt has
cdit is liquidated gﬁ:hwa person may

g d.
not accepted the assignment, it had onl - t been liguidate compelled to
been notified to him, he is not prejudiced ¥hereby, --laim?his eredit withou: b;iggdebt? As the a
because notification is not an act of his will 3 ensate that is = Enyhig interest he may do
amd therefore he may oppose to the transferee n is required t to the compensstion
the compensation of the credit, existing before h it and consSUl Jo. . "is not certain.
the notification. “ayithstandinﬁ that his SatiAnle
L gt be clall
Art 1243 makes another application of the . The two debta my that if

same principle to the case in which onz of
geveral joint debtors is or becomes creditor

of the common creditor. The article distingui-
shes between two hypotheses: if the common
creditor demands payment of the debt due to him’
by that co-debtor who is his creditor, the
latter may oppose ths extinction of the debt

by compensation, saving the co-debtor's right

to resort to the other co-debtors for their
share of the cpmmon debt which he had satiffied
by compensation, If, on the other hand, a
common creditor demands payment from one of the
other co-debtors "in solidum", strictly speaking
he could not oppose compensation because there
is no reciprocity; however in order to sghare
such a co-debtor from having redress against the
other co-debtor who is also co-debtor compensation
may be opposed also in this case but pnly up to
the share of such a co-debtro in the common debt.

Y

b t have fallen dus 80 -
.thatnliagh:ytg?; it must hgvg e%ag:eg gzg:gi &
o i is payment and JWs BT
comzenaatl o D E debt which has not ye

e B compensate
gﬂ; ?guﬁan neither be compelled tO fagourhof |
. whose

it. i ‘
a person whose A ey &

+ ig most claima . hsref 0! owing

iigg ;givilege, which besides hes |

two exceptionsi- l

ed upoﬂ in the
ho wantas to

i§ agre

1., if the term 1S ag
s0le interest of the credé?gg w
Bvail himself of compensation.
| anted gratuitously

cage of a delay &T the

j.e. in iésahéhe debt hiawiﬁlgaﬁ%‘; 2 ern (1241).
- - Z . Qo

creditor of his own &

Begides thes? conditions ther
negative ones:i-
it must not be pro

e are two
) If the principal debtor becomes a creditor
his surety may avail himself:of compensation

because when the principal debt is extinguished nibited by law

the security which is accessory to it is fre RN

gxtinguisheﬁ as well. If thgysurety becomes a ‘b it must not be prejudicial o i %

creditor, the principal debtor may not oppose ’ Rer
- 1.
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rights acquirsd by third parties.

a. The law prohibits compensation in tke
follicwing cases:-

i wher a demznd is made for the restl=-
taticrr of the thing of which the owner has been
wejvy -y deprived, because it would be inmoral
if thu 2erson who has unjustly deprived the
owne: of Lis thing could delay its restitution
by aileging compensation.

2. when a demand is made for ‘the resti-
tution of a deposit or of a loan for use
(coumodatum); when & psrson refuses to ratum a
deposit or a "commodatum" by alleging compensa=
tion. such a refuszl is an abuse of trust in
case of 2 deposit and of beneficence in the case
of commodatum. -

3. in cases of debts having for their
cause maintenance nov laible to be sequestarted
and this "pietatis causa". Maintenance rights
not subject to sequestration are those bequests
left expressly for meintenance whenever the
debtor has no othsr means of sibsistence and the
credis which the creditor wants to oppose is
nok also #or maintenence and sums due for mainté-
mansc anarded "officio judicis" whenever the
eredit ateelf 1s not for maintenance (Art. 382
end 3¢3! of the Lews of procedurs.

) L. The sccond negative condition is that
ti prajudice to third partiss be no obstzacle to
compensation fur this reason compensation may not
be opposed by 2 person who, being = debtor,

becomes creditor after the issue of a warrant

of sequestartion, bscause under these circumstances
compensation would prejudice the party who has
obtained the issue of the warrant of sequestra¥gon.
As to the credits existing before the sequestra=,
tionthese would alrzady been campensggag gith
the debts of the garnishee towards fhe L
trated Eeraun and in this case sequestration

cdannot bring such debts into existence again.

3

Effects of Segquestration.
Compensation, qua payment,extinguishes the

i
5%
b
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! tions.
+ extinguishes two obliga
gt %%y%hi parties has more than gﬁg
n 285° Vg debt is divided in two parts
;fb"OIQit cannot satisfy them all,

'hligse one

the rules
?-qizihatlon of payment are observed.

e ApETH ~tinguishes the obligetion
“ﬁ?Eim”?iéﬁnwi?ch %wo reciprocal debts
17575t takes piace even without Fhetion
"-ié; of the debtors and such e;;?ngd o
ki~ od with regard to all person -
=:§Efigns, whether principal or 8ccessory.

arties notwithstanding

L g?: Eis debt whéqgagybtgwhisma?

remains & credl e 5
Hapele SR privhiests SRR
dTﬁe;ecrighté were extinguished
ensation which had taken place -
may not be revived becauaz
he detriment of third parties.

;he only exception 10 this rul

; ays his debt,
k iigggroghﬁig iredit of which he cou%dhggve
d compensation, put he must hav

ahle groynds for being unaware. (1247) .

Facultative compensation.

i hen
¥ ative compensation takes place W

e c?ﬂigétparties remits any of the coniitions
Ehvhﬁs favour which is required for lege

e

compengs tion.

Gonventional compensation.

sation is conventional when it agrees
upon %;mgig parties, It is not BuECE?tlblg <
'gg legal rules bit it depends on the will o e
arties and may be agreed upon in any cesde even
ghough Ffor exsmple the debts have for thelir
object "res infungibilies".
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4. Remission of debts,

Remission of debts neans a re
to 2 credit gratuitously mede byrtggpgi:giggr
Iin favour of the debtor; this remigsion may be
granted"either by an act "causas mortis" or by
an act "inter vivosg" in which case it is known
a8s conventional remission op discharge.

Kinds

Remission may ba:

2. With regard to,its f i
may be either tacit op exﬁreaa.ormlie?;sgig?t

remission is contemplated in Art 12
t
when the creditor voluntarilg delivgga 2?: égigi-
e debtor; it is

his presumption is "juris

tantum" ang it Tequires the concourse of the

foldowing conditiong:.

1. tha '
private writingft the oredit results from a -

2. th
original ‘writing. ' °T°ditor retums the

v $%y that this be g
creditor to the creditor pegéé:;igg.by e

- 4 - t iy
vbluntariiy, hat the creditor has returned it

= AT =

Conditions for remission

Here the famous question whether remission
g a unilcteral or 2 bilatersl act presents
itsclf that is whether it requires or not the
Bocepvance of the debtor. The view edvocated
- Pothier who holds that itf is bilateral
epems to be more correct because the creditor
when he remits the debt has no intention of
sbendoning his rights but of giving a donation
or of grenting & liberality to,the debtor himself
on condition, therefore, that it bes accepted.

As to the other requisites it is, in
gubstances subjected to the rules of donetion
but ite form is free.

Tacit remission must result from such acts
vhich necessarily imply remission and consequently
if the creditor does not nake a reservation of

a debt in 2 receipt relative to anothsr debw,

the first debt is net presuned to hzve been
remitted nor does the restitution of the ptedge
ivz rise to the gresumption that the debt is
remitted. (Axt. 1237, 1238). .

Effects of Conventional Remission

The effect of conventional remission is the
extinction of the debt in 2ll its rulatvions
whether personal or real and therefore:-

e a remission in favour of one of
the debtors "in sclidum" frees his rights =zgainst
the latter. When such a reservation is made he
discharges them up to the amount of the share
' of the debtor so remitted, Similarly ths
delivery of the originel writing of the debt
made to one of the joint dJdebtors discharges the:
others as well. ]

2. a renission grznted to a principal
debtor discharges the surety but not viceversa

(1234).

3. a remission granted td one of
several sureties discharges the others to the
extent of the portion which he must contribute
to the debt sscured by then. If however in
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order 40 discharge the surety, the creditor has
received something, this is imputed to the debt
in discharge of the principal debtor and of the
other surety. This ig laid down in art 1235
in ordexr %o prevent 2 sort of usury; and it
must be oSserved however that the creditor in
dischai'gzng a -surety is depriving himself of a
gecurity and what he receives in excess i.e.
usury shall have been regarded as a compensation
for what he is depriving himself of.

: Remission extinguishes the privileges and
hypothecs which secared the obligation.

5. Ceonfusion

Confusion, as a cause of extinction of
obligations, takes place when the quality of
creditor and debtor are united in one and the
game person. The commonest teaching with regard
to the nature of confusion is that its extinctive
form derives from & supervening impossibility
of exercising the right of credit. Since a
¥erson cannot be e creditor and a debtor himself.,

herefore Giorgi teaches (Vol. VIII pag.98)
that though confusion as a mode of extinction of
obligation it must not lead to conclusions which
exceed the cause that given rise to it and when-
ever it is not a case of exactions or payment
which have evédentlﬁ become impossible but of
determining the rights and obligations towards
third parties of a person who being a creditor
has succeeded to a debtor or being = debtor has
" succeeded to a creditor, justice and reason do
not permit us to do away with such rights and °*
obligations but with regard to such effects the
obligation subsists even after confusion, and
such right and obligations hold good. Thus "in
e liquidation of an inheritance, in order to -
determine the legitim both the credits and the
debts of ean inheritance towards the heir are
taken into account in order to inecrease or
decrease as the case may be, the amount of the
inheritance; they are not, therefore, taken into
account in order that the heir may exact the new

credit against the inheritance or to pay the new-
debts but for the purpose of determing the amount
of the estate so as tgngive to those in wjose
fﬁZEEIjEEEEEESSE.the inheritance is reserved,
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Beguisiteg.

+ is there
1 v ope regquisive, tha .
pnere g:-Ehgrr::'l;'!which offects this raugigé b £
"o gﬁm;élﬁhg quelit%gadogfggegizggda to the '’
&Ts*“'\F ither the ae N
J%itniz Efzgitor, to the debtortzguigrac
S rsis/ or "inter vivos", by par o
s mqr;l title. If confusion ta%igapmust
. viigiésof s universal suc:gs:iggitance ool
l le, because b
¥ E“ra'a%§n2§?£ a% inventar% keeps Eggtg:g%. :
tthzh;eir and that of the ecujus

Effects

bliga-
the extinction. of the o )
}:atggfgggaéathat the right ?: eredit is
-gndeézd impossible and therefore:

L]

i lace in
fusion which. takes D s
. o ofaoggnof the debtors "in an#:igg
L ersoﬁcceeds the common creditor, awhich s
ke hedﬁbtorsaonly for the portion 1qf alch BB
E: cogtor The sams thin% heppens t LA
:i 2iedit5r succeeds one of the Joint-

1ity of

’ onfusion between the gqua

2énd %fcprincipal debtor, wth e%;éar

f them succeeds the otgegteiﬁégggg:ee:orks in

princi obligationman s marke
ties who mar &

tage of the sure o ey Svas

; 1t A confusion i

themgilvgg ggeditor and of surety extin%gliggs

%ga;aegurity only but it does not %ggiafl?ig).

ixiinction of the principal obliga :

6., Loass of the Thing due

Just as no obligation may come into exist-

it cannot

' has no object, so also _
Bnciiiﬁeizo exist without en object. ggelﬁgaa
-ggnthe thing due takes place according ’

whent- _
| 3 a certain and determinate thing

which was the object of an obligation 18 destroyed
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or id lost in such a way that no trace of its
existence remains. : ]

2. or the "genus" to which the thing
forming the object belongs is rehdered "extra
commercium".

For the extinction of the obligation, there-
fore, the following conditions must concur:= =

a. that the obligation has for its object
a certain and determinate thing and not specified
only din regard.to the class or "genus" to which
it belongs, because "genus et guantitas numquam
pereunt" saving the case in which the class is
rendered "extra commercium”.

b. _ that.such thing has been destroyed
or rendered "extra commercium" or lost in such a
way that its existence is absolutely unknown.

c.that this has happened without the fault
of the debtor and before he was in delay because
"culpa" rendered the debtor responsible for non-
perfoemance, and its relative da mages, when as &
result of non-performance the execution of the
obligation becomes impossible and "mora' places
the risk at the charge of the debtor.

These rules may undergo certain modifications,
namely:- :

i, a debtor in delay may bring evidence
to shaw that the thing would have equally perish-
ed had he delivered it to the creditor.

_ii._  a loss even though it be -due to
accident, does not extinguish the obligation but
it subsists with regard to ths effect of respon-

sibility for damages when the debtor has assumed
the "periculum rei".

iidi. the principle that the loss of the
thing extinguishes the obligation suffers an
exception wWith regard to a person who has stolen
the thing, because he remains bound to return it

notwithstandi it may have perishad through
accident (1253?, i P :

§

) iv. lastly, though an accidental loss
of the thing discharges the debtor if he has any
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gt the
¢+ actions for indamnificg;ignfziagﬁc

> 4 may have b2en respoms ke 3o o
ersonizngounﬁ totransfir ?::&igigcoﬁe, these
o8Es eqitor. .In the n Code, thace,
o b2 po ions pass over to pal
’ighti 3?dt§§t§§w i%self, without the nec
virtd

b f any transfer.

7 Rescigsion
. -______n—-—-"'_—

] ullit
foreign Codes distingulgh g?g:ggﬁt?on ¥
‘Osion of an act and thls‘slnullity -
an%ézzs;izo 2 dOCtr%nﬁly oghiE:eiements essengial
o . e ter i ig expressiy
tha'ECt 3 “?2 whether th2 nullit i
fanccd ey {aw ity null%;gieogs rescission

ig injurious

geveral

 Viraily (virtuel P valld,
ﬁ%’%ﬁa"gf A piss distinction
The Codes which have %@°?‘§dd§§§§d for nullity
provide two distinct remsdies: Qur lsgislator

r rescission. E eg a8 a
'%Pd iaieggﬁgaigd this system and dosignat
28

juri means
and for the rescission both qurﬁgiiﬁﬁea sag
deﬁﬁich the nullity of an act ;ided.
g% mhich itg digsolution ig dem

: ‘it there-
Rescissioh js a juridical means and it

i i sde by one
fore necessarily implies & demand m y -

of action,
who has an interest cither by way Oted or by way
tha contraéch,

rt for
£ exceptionsif he is callsd pefore the Cou
of e 5
1ts execution.

causes of Rescission.

ad
The causss of rescission as We have already

said ars twoi-

3
1 pullity, whetherteigrigzégi'vtﬁzga
i 2 t dues not amoun B
g ihou%g incapaeity to contrgcttordgf:ét 5
o ggn%g want of cause OT of object,
con ’
form (1255).

2 legion, or the damage which the
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Obligation gi
Z Ves rise ¢ W
Second en 5 L i
e ;:;org ?ust distinguigy iﬁ?"iﬁ g
T Tom that in which it b§§e§?t:hi§h e
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2. Minors cannot demand the rescission of
contract except when persons of full age can zlso

emand in ceases:i=

a., of agreement with respect to which
according to Commercial Law minors are considered as

peing of full age;

b. of agreement made by minors by reason of
their art or profession.

¢, of obligations arisinz from delicts znd
ouasi-delicts, when he has completed his ninth year of
age and has acted with discernment (1261).

3. The interdicted person may not impugn his
obligations arising from delict or guasi-delict savinz
eny other provision relating to insane persons (1264).

4, When the formelities relative to =z2cts

done by minors or by interdicted persons or relative

to certain acts which concerm them hove been complied with,
or when the tutor or the curator has done acts which

do not exceed th2 limits of his administraticn, the

pirors or interdicted persons zre considered with

respect © such acts as thouzh they wers not minors

or interdicted, saving their right or redress aszzinst

the tutor or curator if there be rcom ZTor such right.

Effects of Bescission

These effects derive from the principle
that rescission dissolves an oblig=tion and repl=aces
the parties, therefore, in the condition

in which they were before the agreement. The
parties, therefore, must return reciproeslly what
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Extinction of the Risht to demand

Rescission
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Ccontracting 2. By confermantion or ratification of

1’1. hoa I asg fmud
t 0 W, e art thel'e W or by \'\'hom

1. By prescription. Prescription extinguishes
this action just as it extinguishes all actions in
general. With regard to the time necessary for this
prescription, the law distinguishes between wvarious
cases according to the ground on which rescission is

grented.

Wh-iﬂhlcguld ha
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OF neglect he £a1;eq ?ﬁdcgﬁgh through
n.

These eff .

for re €Cts are p :
scission g incapag§%§i§§’tg§eg vhe cause
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: 1n this (s3]
2se tha
he othe; cogtracting
a) In case of vice of consent, minority,

interdietiorn, the term is of two years unless the
law in special cases establishes a shorter term.

b) The term is 2lso of two years in case
of an obligation without cause of is founded on a false

cause (1266).
This term runs (1267):-
in case of a vice of consent if the vice

y oThE abCVe- .

modificaticn 14 Deioned effect ; a)

of partirién 2 oage of rescissiar“ Subject to- is violence from the day in which the violence has
% on the groung cf fegﬁbof sale or 5 and if it is fraud or mistake, from the day

cezsed;
in which they are discovered.
b) in case of inexistence of cause; from
the day of the contract; in case the cause is false,
from the day in which such falsity is discovered.

¢)_ . in the case which is omitted by law
i.e. minority Interdietion, we have to avnply the
general rules of prescription, according to which
the term runs from the day in which the action may
be exercised, ie. from the day of the contract, but
it is suspended during minority and interdiction.

Wh <il Ire 3 s

denanded the gio5290 of a pg ;
of all otggﬁ du{endent mﬂypdgﬁagg Ehf act ig
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Testoreq; ”solutgegginca of In 211 other cases, the prescription is of
g & dantig five years from the day on which the action may be
exercised, irrespectively of the state or condition

solvi
lv1tu% g% jus 2ccipientjgn
of jhose to whom it appertains, saving
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is enough. So that, if the donation is null

or: the lack of form, if the donor wants to rati-

gy it, he must do so by means of 2 public deedy

put after his death it is impossible for hia to

do so and the oenly interestzd persons are his heire,
if they renounce to 1112 getion of nullity, which
renunciation is implied if they a2xscute the obli-
sation.

Ratification produces its effects betwesn
the contracting partiss without prejudice to the
rights o thrid psriies (1271): ®o that, 1? before
the act is raetified a third party has acquired
gomz right, he cannot be deprived of it as an
effect of ratification.

Obligations "in solidum"

Up to here we have considersd the simple
type of obligations 'i.e. having one creditor, one
debtdr, one object and devoid of any modality.

We shall now have td deal with mores complex
types and we shall begin withnthose having more
than one active or passive subjects, and which are
therefore known as miltiple obligations in regard
to their subjects,

The concourse off several subjects may be
original or successive. It is original when the
obligation had From th:z very begining several
debtors or several craditors; it is successive
when at first the obligation had only ocnz debtor
and only one creditor but other debtors or credi-
tors were added later on. -

The rules which-gcvern this concourse are
inspired by the principls "concursw parte fiunt";
every creditor and debtcr is cresditor or debtor
of a part. The obligation is "pro rata" and

"in partes viriles":. there are =2s many credits
and s many dsbts as there ere parties. The
obligution is appearantly one, beczuse it heas
beencontracted in ons and the same act and in
the same words, but in reslity there are =s m=zny
obljigaticns cs there ars dsbters and craditors.

The effects of this concourse,  therefore, are;

: 1. + each of the creditors may noct
demand and each of the debtor is not bound to pey,
but his sheare.
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Active solidority is instituted in the inte-
eat of the creditors in order that one creditor
- olonse, without th: necessity of demnnding

ihe consent of the others, dem:nd payment of the
yhole debt and exercise precautionary acts,

ghis is S0, however, vis-a-vis the common debtor,
S oonuse in thetr internal relations every one

tha creditors is 2 crsditor of his share and
¥h> credit has to be divided between the different

creditors.

oo

Owing to its prinwipel charzcteristics, the

How defines zctivs solidarity as follows:- &an
obligetion is "in solidum" in favour of two or

imore creditors when it expressly vests ecch of

‘guch creditors with the right of demending the
peyment ofr the whole sum dus and ths poyment made

'to any one of them dischwages the debtor even -
‘though thez dnmnges aceruing from }phe ‘oblig-ntion

ipey be divided between th: severzl creditors (11330,

Passive solidarity i.e. between severcl
debtors in one and the saue obligotion is that
in which debtors are 2ll bound to the same thing
in such o way thzt =ach of thom m=2y be compelled
to discherge the whole debt =nd the poyment made
by one of them operates so =s to relecse the
others &3 against the creditor.

Here, too, doctrine applies the theory of
mandate i.e. the debtors are reciprocal agents
for ths above-mentioned purposes; it is under-
stood that this takes placs only vis-az-vis the
common creditor because in their intermal relations
the debt is common znd must be divided between
tham.

The principal characteristic is always the
seme i.=. each of th- debtors may be sued for
the whole and thsrefore the law defincs passive
golidarity in this manner: " Debtors are jointly
and scverally liablzs when they are all bound to
the same thing in such a way that each of them
may be compelled to discharge the whole dsbt and
payment made by one of them operates so as to
release the others as against the creditor" (1137).
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Notions common both to active =nd passive
Solidarity.

Nature of solidarity:-

Solidarity consists in the unity of the
obligation; thouch it exists in several subjects,
still the obligation which subsists in each of
them is one; each of the co-creditors has the szme
integral credit against the debtor, who owes the
same integrzl debt to each of the creditors, in
case of active soliderity; so 2lso in case of
passive solidarity, there are not =s many obligations
as there are co-debtors, but the obligztion in 211
snd every one of them is one,

This is true, however, in regzrd to the object
end the contents of the cblizetion but not with regard
to the subjects becauses in this respect the obligztion
is multiple: "in cujusgue personz propriz sirsularum
consistit obligatio (lex 9, ver, 2 Dig. Lib, 48, %it.2).
Objectively an obligation "in solidum" is simple =nd
one but subjectively it is multiple =nd it mzy therefore
subsist- in the various subjects with different
modelities, without this being an obstacle to solidsrity;
thus it p=2y be 2n obligation with a2 limited time to
one of them 2nd unlimited in regerd to =nother; it
may be conditiorz) for one snd witheut anr condlitlen
for snother. This was océnmifted in Roman Iaw =nd it 1is
exprassly laid down 1z owr law with rafererice to
soliderity in art. 1138. Thouzh this article refers
to passive solidarity, therz is no doubt that +this rule
appliss also to active solidarity.

Benuvisites of solidarity

1. Plurality of subjects; btecsuse solidarity
is 2n excepiion to the rule "corcursu part_es fiunt"
end it does not therefore apply unless thers is a
ecncourse of subjects.

2. -One performancs., The objects of the
obligation in regard to a2ll the dsbtors ané to 21l
the creditors is cne beczuse otherwise tha objestive
unity of the oblig=tion, in which the esserce of

solidarity consists, would be inconceivable,

3« The will of the parties who cre=zte
the obligation and of the person who imposes it that
is legislator or testator, that the obligastion
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co-creditors in case of a commen debt or credit
and therefore if ons of th: craditors has exacted
the whole credit, the othars have the right to
redress against him in order to cbtain their
share end if one of the co-debtors has paid the
whole debt he may resort to ths others Tor thzir
share of the common debt, There is howevor =u
excsntion to the rule when th
only one of the co-debtors 'in solidum" and the
others with regard to him are considersd only
a3 his eureties. (1152)

Effects of active solidarity -

Relations beTwazn creditors "in src:]i:.aum;i and their
common deblor.,
— e sphor

With regard to the
ciple is observed that each of thes craditors
vis-a-vis the coummon debtor is creditor of the
whole in regerd to all that concerning the exact-
ion of payment and the preservation of ths credit,
and thengfora the effects

of activa solidarity
with reference to this kind of relation are: -

8e relations the prin-

il Each of the creditors may. exact
from the debtor not only his share, but also
those of tne others even though the credit ig
divisible uand the debtor-is bound to ray the
whole debt to the creditor "in solidum" who
derands it from fim ha cannot oprose the plea
of divigibility (1139), ° '

2. The debtor has the right to choos
one of the ereditors an 3 ?

d pay to him %the whole
debt and if the e
debto? may have recourse to a real tender and
deposit, unless he had been alrzady warned by
one of the other creditory; thz ereditor who
has forewarned in is within' his righisand the
debtor as so forewarned ig bound to »ay to him
and if he pays to another ha may be compelled 1o
P2y agaln; "in ducbus reig Stipulandi se semel
unts egerit alteri promigsam offerandem pecuniam
nihil agit (Fram, 16, Dig. De duobus reis consti-
tueniis"), However, the debtor must have been
forewarned by means of a judicial demana or
other judicial act (1134),

& " 3. Payment made to one of the creditors

¢ cbligatien concernss
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: -

idum" dischargze the debtor with ergar .
Tﬂaffliﬁg creditors? because the obligation is cg,
10y

* *
i i rrupts preseription
4; E;grioagzewg;cﬁh:ngiadi%nrgL"in smlidym“_
i eh rdE%so the-other craditors (1135) snd any
'”al%guption oblained by one of ths relrs‘%{v
t?%tor "in spliduw"nvails for his her?dlr.:."
- T in the obligation "in sol;dum: and tif%pu
lgﬁiurviving creditors "in solidum" for 12 e
Ec-st However, the sugpension of p;esqxzpdloﬂ
'ﬁo§gv5ur of one of the crediﬁcqg glnaﬁgélggmié
E - to the other, bec
ngto;oggggé;:iegotives in favour of the person
to ihom the spspension is granted. (1.35).

=

i i L | moré" by
. If a debtor is constituted "in
0 og the creditors "in soll@um" this works tf o
?Ig benefit of the other credmﬁors as.well becnug&
'¥ is an act which preserves the credit.

: ; ; A, : f
g effect of solidarity is the function o
: recggrocal mandate, It refers only to th% g
5xaction and to the preservative azts and no
fhose which diminish or which gxtlngulsg thed
oredit; these have only =z pa£t1a1 effect, aﬁho
they affect only the share of the creditor
=-syperf0rmed them. Thus art. 1136 lays dowm
fﬁgt if one of the joint and several credltogi
remits the debt such a remission dlschmsgesd fgr
debtor with regard to that creditor only %n
the shzre of that creditor and that the o ﬁe{e
lereditors and each of them may exact'thedw ]
eredit, less the share which was remitted.

2. Relations between the ereditors

e relations derive from the prineiple
‘that tii zgegit is a common credit and ?hir?fo:e
'the other creditors have the rlght_o£ Eﬁd*fﬂi "
lageinst that creditor who has exnrotad ::3 ,ad§§4h
of the common credit in order wh he Zay reader
Bn account and divide the JTEleWWltﬂ tham. .
This effect therefore dozqgot hold good 1f_oge 0 -
the creditors proves that 'he has an excluslvebrlg
1o the credit. But it takes place whatever be
the advantage derived by one of the creditors -
"in solidum" and therefore not only when he exae
the whole debt, but also if he exacts a part,
because it is & part of the common debt.
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Active solidarity hardly receives any appli-
cation at all in civil matters, because tie onlg
useful result which it produces, i.e. the possibi-
lity for each of the creditors to exact the whole
amount, may be obtained with equal simplieity

and with greater advantages by means of. a mandate
by which the dangers of this kind of solidarity
are avoided, esgecially those deriving from the
insolvency of the creditor who firdt exacts the
credit. Therefore solidarity has only reacson

to exist when it is demanded by the degtor for

his own advantage.

Effects of Passive Solidarity

In the same proportion as active solidarity
is useless and almos¥ ignored in practice, soli-
darity is common in its applicatiom. Though, by
law, it is an exception, it may in fact be regarded
as a rule, because a creditor generally requirses
it whenever there is more then one debtor. This
kind of sclidarity always aims at benefitting the
creditor, who may demand payment of all that is
due from every cne of the debtors.

Solidurity extends only to payment and to
those acts which make it more secure and it does
Q%t extend also to those acts which asggreovate the
obligation such acts do not only benefit
fhﬁ_%?ﬁﬂitor but they are also harmfml %o the
debtors and solidarity is mdant "ad conservandam
obligationem et perpetuandam, non autem- ad'augendam"
The effects of passive solidarity therefore are:-

1. The creditor may at his option exact
whole from any one of the debtors and the-debtor
who is sued for the payment of the whole cannot
plead the benefit of division (1139); but this
right_does not bind the creditor and "partes a
singuli peti posse ne numgquamm dubium.est"(Frag. 3
par. 1. Dig. 'De ducbus reis constituendis').

Nor is the creditor barred from exercising this
action, because he has sued the debtors for their
share,. The fact that the creditor has cliosen to
sue one of the debtors, does not deprive him of
the right to sue any of the others, whether "in
solidum" or "pro rata" even though in making the
first demand he has not expressly reserved to
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a righv. In Roman law, &s We
: s;g? had occasion to point Out,tFEi v
ary principle was improved in prac 1_étié
:qtrdmula usus' snd this practice Was sanctlc
g ian by law XXV1ll ' Le F:|c'lre11.1ssc>r':Lb-_Mj.'r
1 ip. V1ll, Tit. 40. Cost. 29), and tais
podeX k place as an indirect consequence g}
Oobligition and of the consyming effec
11itis contestq_pio'.

s Payment made by one of the de?Eors
A thg otherg vis-a-vis the G?mmontcr$dlug{i-
':eesis the logical effect of unity of the g
jaiion which has Eeentixti?%giihig E;eogzcgpro—
3 & 50 e 8 C th P
hs ggigggz igdv?rtue of which each of the.hig
: is regarded as having paid for hlmseent

g for the others. So glso a2 partial paym 2
9 he co-debtors up TO the amoun

ned

one of the co-debtors ig consti-
guted "in-mor£{ this affects al} the_c?fdebtorg
B olidum" . In faect if a debtor is'in mgra
=igb§he tpericulus rei' is at his charge an "
Thus the extinction of the obligation tzrggg
B stuitious loss of the thing is prevented.

ginilarly if the c;edltoE_demanqs v
the inteiést from onEJof_the debtors "in solidum®,
buch & demand makes ‘the interest run alsg - s
bgainst the others. Ve are referring her a8
iilatory interests that is due to de%;y tnogs
ing payment, in case of pecunlary obliga ;

W ents the damage suffered by ¢t 2 s
oreditors owing to the delay. gccording igte—
rules which we have already studied th£§ei B
rests are due because of the law itself; ?ter
ases they run "ipso Jjure" and in oth=rs athat
the debtor is judicizily intimated %o ?2 2

iz after he is put "in mora'. In all e:hou .
cases the interest runs against gll, evenl g
it be demanded frou one of 1hs dc?torf G?hy.

l0f course, we must make an exc?ptlon ﬁo ;s
‘rule in regard to any of_the duEtors mhg_g_%nn"
have bound himself "ex diz" or "sub con 1bi e
lwith regard to whom such interest cann?t e,%iq

' +o run before tha debt falls due or befor i;ua
condition is werified. ?hls_effect of asiha
golidarity was &n innovation 1ncrgduceda ¥ B
Codée Napoleon. FPothier justly held Fhu 2on ¥
opinion, because these intocresta repressn
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damzges, cznd only ths debtor "in morz" may be
h:1d responsible for d_-meges, and solidarity
cannot according to the principles of law extend
such responsibility to ths others. Evidentiy
thizs French legisletor, though sterifiecing the2
prisciplas of lew, wented to increase ths sdven-
tegzs of solidaricy in favour of the creditor.

5. The zecte which interrupt prescrip-
tion inecluding the scknowlaedgzment of tha debt
with regzard to ons of the debtoers "in seolidum",
prodice cn interruption of prescription in regard
to 211, interruption is on2 of the pressrvative
acts of a cradit, to which thsrefore ths effect
of solidarity is extended. In c=se one of the
co-debtors dies cnd leaves several heirs, an act
which interrupt preseripticn with ragard to one
of the surviving co-deébtors, produes the same
effect with regard to ell the co-debtors; the
geme thing may be said as to interruption with
regard to all the heirs. 1f, hcwsver, interrup-
tion refers only to one of the heirs, its effects
are limited to him and to his share of the joint
obligation cnfl it has no effect cgeinst ths
others except with regord to that port of the
dzbt to which the said hsir is 1i;€1e (1144).

It has nesither any effect with regard to the
other co-hsirs even though the obligestion be
hypothecary, if the obligcotion is not indivisible;
if ths obligztion is indivisible, the interrup-
tionhzs effsct cls0 cgoinst the other co-heirs,
beczuse indivisibility is :n objective and real
factor in thz obligition znd ths eff=cts of :
indivisibility 2re passed on to the heirs, because
the nature oi the objsct is unchangezble. The
indivisibility of the hypothec which secures

the joint obligntion dozs not bring ztout the
indivisibility of the obligntion itzelf end
therefore it does not give tise to any modification
in the effect of solid::rity, znd 1in p‘z_r‘piculc‘r

to the division of the d=bt "in.solidum" betwsen
ssveral heirs, becauss hypothac is accessory to
the obligntion &nd ths gualitiess of the accessory
are not transmittisd to ths prineipal.

: 6.. In cass the thing dus parishes
through the fault or during the delay of ons of
the debtors, the other co-dsbtors zrz also -
regponsible for the value of the thing (1145),
but with re~s=rd-to further demrges the only
reésponsibl a ferdoyw i~ the debtor through whose
fault th: LLL_?,£a4 p-rished or the debtor who

we

Ipaﬂsl
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ag long as the resPQnsibility

£ e i the
o in Se10V aying the value of the LHEL .,
conslste =~ olidarity is limited “? 211 the other
ef£oCT 00, % thing; but extendins %O T ther
tion O ore the réspocs;bllitgcicéf”ghn*obligation
co~l8Lh Lo Quement the objJ v :, pei T \
dag@%iu{gu%g ;cgtrary to the very nature O
and ¥

ive solidarity.

T Another ofder of effecgsfgggzrzn
he eméentions and the meaﬁs Dfolidum" B
tgngral which the co—dEbEQrir51n1§42 el S
e ""In this respect, . 3 B
ogpggi@eenlexceptions whlcgngieesgﬁﬁggcgg et
iha gebloss, 80 o Pirio gome of thems comacn

r to one 0O : o
o *iﬁgicziich are inherent 1in the debt, 8
u

3 hject,
inexi unlawfulness of the o -
1ne11529ﬁi2 giity of the obqectalsbﬁgcis?snone
because ToS . idarity and if the ODIERT oL 0%
iligé%l the co-debtors, any vice 1n
o]

I Such aleso
i ~epard to each of theg.‘_ 5
EX1siﬁnlgx§egtions of pqyment, ngx%giggeozf s
are jon even though it 18 grante oue O Ciaia
mlsgé%%ord unless the creditor reserve
co-

against the otvhers.

tions which refer
Persongiaagi %Eﬁﬂﬁofﬁiggors, e.g. in?agzclty
j g qrci or a vice of consent which %%érs -
s co§i;ain one or in some of the SOd%eare e
s gearily in all of then. Suc ez e el
B tions that the debt has not Bl
o exciﬁat the condition gtipulated yfieé .
e Orbtors only, has not yat besn V;El ersén "
b deu'ceptions may be pleaded by the Panother
EEEEEtEEy o pergonal%y ing=t¥§§ éieditor has
advantage of salldarzty,hoigL%rom e e

ct the W i
Eh%tziihtezgnei%ough these in tamn pannot resorl
e TS,

i i uch
+o that co-debtor who may aveil hlmqelf of su
exceptions.

Relations etwean_}hg_gg:ggggggg
Relawions Z=t— ———.
& 3 -d=zbtore
{5 common to &ll ths €O .
and zﬁirg%ggetsin thelir in{erna%ngzﬁgiigi:rig’ls
| ny' j " in equal or U )
div%%sdcgigszagugz. lnT;g following affects derive
as ©

from this principle:
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15 The right of th :
b e co=- 3
ggid the whole debt to resort to tﬁgbggﬁeiga oAt
i e subrogation in the ereditor's right e
sdope of the cages of legal sn ation s
gﬁedigo;asﬁg£1393§3:3F$G the?ofura, that the
: L = eruressily gsrante i
Ig :gghdabdebtor. The same thing hagpg;:rgézginn
ho may rourt B073nC"oT PR of it debt, 1o
18r co-debt ir
gﬂg§ggg§igga Eart wWhich may have bgég g:{dtheir
S t ; fowever, does not in '
in solidum" against the other ccfégggo;ge s
]

: I ] his respec-
his action is "pro rata", i

This is a principle of ; :
prevent the circﬁit of fgﬁ};giggllcy meant to
¥

subrogate the deb bays purporting to
hes no effeot, ebtor in tpe "actio” in solidum"

25 Besides
against e et co_g?gtgight to nave redress
the debt, the debtorp is enti
terest that runs from the g
the comnmon debt,

_ 3 In aecse one of '
insolvent the share of the iﬁﬁﬁlﬁgiiegﬁgrfsbgéiﬁes

by the other co-de
respective shares'btors in proportion to their

5 4- The I‘lght Of - -
have just made mention, suffere oy oiollich we
pe;qon iﬁoththe co-debtors is tha Gnlycgn%gn in
d&‘b%ors g e debt, in which cags the ot rested
last resort aggu?élﬂ hiﬁ sureties, and iﬁﬁghgo-

3 \ e ¥ho hes te Bes: :
gi?ﬁ'a nf;,%htrafor& the debt i; E:?é gheawhole
inrareu%éddggrgig ?g;etﬁecourse# only agaiﬁg:hgﬂg

12 Whole det
gg?: ;Sdpaid by the intewvestes. ;323 and if the
edress against any of ihs 5tiegg he cannot

Cecesation

spativn of Paseive murs

R iy - s
=221V2 Solidarity

Biacad 3 8
sive aolldarzty may cease if ths creditor

brogation (1209 no.3)
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renounces to solidarity. Such renuncistion
may be either absolute or relative; it 'is zbso-
lute when it is made in absolute terms without
mentioning any of the co-debtors or by mentioning
all of them. It is relative when it is made in
favour of one or a few of the co-debtors only
who become debtors "pro rata". The other
debtors, in this case, remain bound "in solidum"
for the whole debt, unless ths debtor has paid
art of the debt, in which case such part is to
¢ deducted.

A renunciation to solidarity is never pre-
guned, but it must result from a definite mani-
festation of such intention. In particular,
such a renunciation is not presumed from ths
fact that the creditor has received a part of

" the debt once-or severa%¥ times from one or more

debtors, nor from the fact that he has made a
judiciai demand against one or more debtors once
or more than omce, even though the creditor in
the act of receiving such part of the debi or in
demanding peyment has not made an express reser-
vation of his rights, and the .sum recsived or
demanded correspomds to the share due by those
who have paid or from whom payment was demanded.

Thege facts do not imply .that the creditor”
hag either absolutely or relatively renununced.
to the tie of solidarity in respect to the payers
or defendants, beccuse the sum received or demand-
ed are regarded as having been received or demand-
ed in pertizl payment or the cne debt =nd not as
a payment in full of the share which in the
internal relations betwsen the co-debtors, the
particular co-debtor who has psid or from whom
pzyment was demcnded must bear.

If renunciation is relative, it produces
its effects with regard to the debtor freed from
solidarity, but it has no effect with regard to
the other co-debtors; but as it cannot benefit
them so it cannot he detrimental to them and
therefore it does not exonerate the debtor who
has been freed from solidarit% fram the right of
redress in case another co-debtor pays the debt,
not from his obligation of contributing to the
loss caused by the insclvency of any of the other
oo-debtors.

It is to be remenbered that the dimtinction
which was usually made in the treatises of Roman
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Law between "solidarieta! ;
I correale " s -
darieta’ semplice" igs due to a misund:?gtagg%ig

Indivisible obligations

The second eXception t ]
i o the "

ggfzeafflunt" is.tha indivisibiligglgf gggeursu
a“dggmion. This matter has always been re-
garded as obscure gince the 16th Ceniury when
Dumoy light :
iﬁd?égdiyﬁatiaq ?extricatio labgringg g?gigggj:gt
i i" of whlhh_We find a2 Precis in Fothier!
= a1se gn oblig;rlons. Pothier however does °
prQCigcggntggﬁgulln‘a view completely and hig

2C numero i
Vvisions of the French E§V§%tgggglons. o

Potheir's work (1217 to 1235) and they are refro—

any practicel purpose,

The problem of indivisibilit :
ar

ggfecggdggncourse'of several debtgrs égegfigeve—
& oy d;tors.- When there is only one debtor

o, Teditor, it is indifferent whether the
gibl;rganqe and therefore the obligetion be divi-
git debi indivisible, becauze it i? certain that-
il tPoIm%ig bound to Pay the wh.le debt iy t
ok ol 35 o llgatiqn Were indivisible, eve >
Jooieh 1t be divistbre (13815, bhe Sedlon
i 0’131 %llty 18 similar to that of colida ?{
obliggtign cgggfgrgg gg several aubjegts thg1 v
oe which férms éh ob'Pe e i
cannot be divided batiég; gie;h:ngblig;tion,

Kinds of in divisibility

~ Apart from distincti i
A ictions which ar eta-
gﬁygiéziigftger than Juridieial, indigigigil't
ed with regard to igg cause, :ln*:.u:-:L 4
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reai or natural, which has for its cause the
t due and convantionul which has for its

objec : ' Le:
cause the intention of the parties.

Fatural indivisibility

Dumounlin distinguished betwea2n two kinds

of natural indivisibility according to whether
the objsct bz absolutely or relatively indivisi-
ple. Absolut: indivisibility ("individuum
natura seu contracti") tukes place when the
otject of the oblig tion, rsgarded from all
posnts of vizw is indivisible in such a way
that 1T can naver be dus without rzndering the .
relative obligation indivieible, The objects
which are necessarily indivisible are very =are:
an nbligations to do something, spart from ser-
vetudes and hypothecs, there is no other example
of abgolute natural indivisibility. In obliga-
tions of giwving sometning the object is absolu-
tely, naturally indivisible when it cannot be
hysically divided as 2.g. in case of a sale of
a horse by ssveral sellers, the obligation of
delivzring the horse is indivisible; in obliga-
tions of abstaining from doing something indivi-
giblity almosv ualways exists, because every act
contrary to th: promised sbgtention is = viola-
tfor of such obligution.

Relative natural indiwvisibility tekes place
when the object of th: obligation, considered
in its natural form ig indivisible éven though
it is pot iupossible to imagine a partial per~
formance. The best exumple is thot given by
Dunioulin and by Fothier, i.e. ths oblfgation of
building a house; a house is made up of several
parts such as wealls, p.vement etc . and the
construction must necessarily take place gra-
duzlly but the form and quality of a house
(Potheir; Cblig. No. 2%2) does not appear before
the house is comnpleted and therefore the rela-
tive obligetion is only performed by building
the entire house.,

Natural indivisibility is contemplated in
art. 1153 and 1154; according to the former an
oblig=tion ic absolutely indivisible if the
object therefore is not susceptible of division,
whather material or intellectual; relative
natural indivisibility is defined by art. 1154:
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as follows: an obligation is indivisible although
the thing or fuct forming the subject matter
therenf is of itg niturs divisible, the matter

in which such thing or fact has been considered
}n thetobligation does not admit of a performance
n part,

Couventional ind;giggbilitx

. Thie takes Place when the thing which is
ths object of the obligation ig from all points
of wiaw div:g:ble, but thas artieshave agreead
thei the obligation has to Ee'performed as if
it wers indivigible,

division' of obligetion.  Here 1o law follows
Potheir who had called it indivisibility "solu=-
tione tantum", It has no other "rgigpen A'etren
but that of completing the effects of solidarit
which are insufficient i eral heirs
succeed to one gof SeVers

The casges in which th
gation between the heirs of the g
admissible, are indicateq

ds

f ebtor is not
in s. 1157, They are:

when & datermin&te-objeet is due

" 5 2. thWhintfne 2f the heirs is- alone
Charged by the title w th the i
bl ek ex2cution of the

s when it reéults aith

gature of the obligat Mo ThiaLns
§ its objsct, op from the end pro osad by %

contraect, 1het it wag the intengioﬁ oF the cgg-

tracting parties that the g

Partially discharged,

. .. The firgt cage is 2 cesze of nntural ingi-
Vieibility: in the secong We have only congg;—
tional iqdivisibility. is supposzd that

the creditor has expressly stipulategd that the
go-deptprs should bing themselveg ip solidum ang
indivisibly ang thin each of the heirg ig in
viriue of the title Charged with
of the'obligation. According o
Ripert ‘the title in question is

= B9

i i bliga=
ct which gives rise to the o
but ?he %gﬂ&i; Lacantinerie et Vahl onhthipgzgir
oR8 hold thay the vibie may slso be the esta-
e (Par. 229, Vol I1I) and they give thel i
ment_gia;ip._ : A buys a house and stipu ?ae
%?grd?;mgé;é he dies before he pays the prive,

t
the son should be the only person charged with

i i 1d be
yment in this case the title wou

tﬁ? Eﬁﬁiiﬁetg; 4 leaves the sum of ioggaﬁéiﬁcs
: rdsrs that the only perso A
Y e hall be the eldest

i G ative payment sha &l
W1Eh(§%§ s e et oren )
501 .

idental
iy :hird case provides for acci "

ini:vggibiLity forassenbbyagggoggig z%g {Egtwg§l
S i w imperfect, becans or.1y the 1 s
O P ee Sk teris £ hich indivisibility

& thre ‘r2 teria from which I ke
mic :gr;gs;{t is exact. Tne first Gglturl§?2d
?;ST;LE of the obligatio?) ;ant2§;2§ wﬁiggpfnnms

it 2 ture of the A
s d gue gcosdg Mo igati contemplates the

e ject . of the obligation <10
tggeog%unatural indivisibility. éggacgiugi
gndivisihilitz "ex parte creditorum:

i or heirs of
s Each of the creditors gfbt ka2
itor mey demand the sntire debt,
:ggugieg% is not "in solidum" (1i59). .Egg
reason is that this ef;ecﬁ degigzgtiggmso e
£ f the object of the o on t
gg;?ﬁgrgty or otharwise which is a subjective
character is indifferent.

iption

. An interruption of prescription £

obtainedzby one of the gred%;oig gg :%lind%g;:ase
i i i the othe all, 2

o i avalli bligation, therefore it

it preserves ;he whole o g é gererors 1f

: favour of all. o)

D e s iption with regard to one of

el prescrcg 11 the others as well.

the creditors avails all 01 D e
ing to the prevailing view wh

gccgﬁglgialogy begween this provision and the

p?ovision relating to servitudes.

i nal 1 i between
= As to the internal relations :
the credgtors, the gbject of therggigufﬁgngﬁeig_
divided because it is a common e it a 8 e
¢ 0% 4 have the right to
fore the other ClGdltG?E e TP 1Y Feaaty
to that creditor who has exacte Ko
the same reason, none of the cre :
gggpoge of the enti%ezdebtiibuttﬁgéy ofeh%g "
ar: t..1159 par. applies rul
?Ezﬁzs?gn of deb% made by one of the creditors
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:nd ?o the case in which one of the creditors
aggei:egtgcgggyéng_gi{ﬁgrent from the thing due
ad: i 18 case thz othe
tors may, this notwithstandi She A
ey, % ! in demand t -
ggﬁgéngu q{ ﬁhﬁ entirs obliga%ion, but tﬁ:ypgie
t 0 re-imdurse to the debtor the equivalent
1n1moqey of the shars which in the internal
gﬁagf%giswggtg:gn the ereditors, belongs to that
s remitted the debt or received

Effect of Indivisibi
; igibili s
uRCitorumy LY _"ex parte

) 3 [ Every debtor or hej
is liable for the whole debt Eéﬁegftﬁﬁf gabﬁor
obligation is not "ip soliduﬁ". Y. 8

2 An interruption
of pre i

E:Ie?da from dabtor.to debtor aﬁdﬂﬁgiépﬁég? t
T thurgfora, d:fferently from what takaso

3. The debtor wh !
: 0 pa I

ggs the rlght 0f redress aggiggttgﬁeeggﬁgg_debt
decauge_thc d2bt is common touall, and Jusgi
Jug:n_s that it should be divided between thEE
Bubroeft;g golldarlﬁy, the debtor who pays 5
i gated in ths rights of the crzdito yb 5

bs zlﬁht of redress ig only "pro rataﬁ' ug
su}r?gffion to the indivisible is imnossi%g o
wh3oﬁaﬂih§§§§§§oWh%Ch is of public policy fgron

L0 sun [ & il
Wl A To the action "in so0lidum" is

doa The debtor or heir of

b5 > ¥ y t
g:lgpzsﬂjor tge Paynent of the entigg ggggor e
oAl fo;Q Cthaer ¢c-debtorg "ip causa", and 2y
Thiv'ripﬁttilﬂ Il order to be able tg do sg?glﬁo
fru; ris .s adranted nosg only in ordsr ¢ b '}
rigﬁt Jf S?gftha decision with regard to gho e
it thg ress ana to the internal relatign
thelCOu“t‘ ?O—GFbuorS, but also in order th t
e re_”‘fﬂj coidemn also the Oth=r co-d btat
. in? vailing QOctrlne, at lezst -ig : thag
pinion and it is baged on ths teaching oghis
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Molineo and of Pothicr 2nd on a logical inter-
pretation of tha last part of section 1160,
where it is said that "if th:s debt be not of
guch 2 nature that it can only be discharged by
the heir, so sued," judgement can only be given
against him: this means that in ofher cases
udgement can also be given apainst those called

to take part in the suit.

Effects of Conventionsl Indivigibility and
of the Exceptions to Divisibility.

Indivisibility by agreement does not, as
e rule; prevent the division of the credit, but
only that of the debt, beczuse it is based on
the will of the parties who have no interest
in preventing the division of the credit.

The effects of such indivisibility, in the
various cases contemplated by art. 1157 are the

following:-

1. In the first cas=, that is when a
determinate object is due, the possessor of a
certain and determinate thing is liable for the
whole debt.

25 In the second case the person who,
by the title, is charged with thas performance
of the obligution may be susd for the whole debt.

In both czses the creditor may sue the

individual debtors but each for his share and
not for the entire debt, except as we have already

said, the person'who possesses the certzin and
determinate objeet or is the 'only person charged

withnthe performance.

3a In thes three hypothesees of the last
case each of the co-debtors may be sued for the
entire debt.

indivisi-

Difference batween Solidarity z.!
bility.
i Indivisibilit{_is a real character,
J

while'solidarity is & subjectiva: character of
the obligation.
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2. Indivisibility "transit ad heredes”
becauge it is a quality of the obligation which .
remains always the same whilst soliadrity "non
transit ad heredes"

s Vihen an indivisible obligation owing
to non-performance is changed into zn obligation
for damages and interest, indivisibility caases,
whilst when an obligation "in solidum" is changed
into an obligation for damages and interest,
having the same cause, solidarity subsists. In.,
fact, in the first case, the ground for indivisi-
bility ceases, because the object of the obligza-
tion becomes a sum of money which is eminentl¥ !
divisible, but in the second cwie the ground for
solidarity subsists and just as the debtor who
were bound "in solidum" for the performance of
the original obligation, so they remain bound
"in solidum" for the reimbursement of damages
and interest. As Moloneo says, debtors "in so-
lidum debent totum et totaliter" whilst debtors
of an tndivisible obligation "debent totum sed
non totaliter".

4. In indivisibility "ex parte debito-
rum" the debtor is sued for the payment of an
entire debt, may call the other co-debtors 'into
suit, whilst in passive solidarity this right
is not granted.

- Owing to these differences sec. 1155 justly .
provides that solidarity does not give to the
obligation the character of indivisibility.

Obligations Objectively Multiple

There are three kinds of obligations wh
are objectively multipls:- & s

2l Joint obligations when two or more
objects included in the obligation are united
by the conjunction "and" and the obligation is
extinguished by the fulfilment of all the
"praestationes".

2. Alternative or disjoint when the
several objects included in the obligation are
geparated by the conjunction "or" and the
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ation is extinguished by the delivery of

f such objecte.
i - when 2a
rticnal oT Potestative
; §;rfcggance is due but the QEbEg; i%ead.
cir2213u§ right to perform another in
giv gk

Joint Obligations

nis ki : ~tions,every simple

- t“lh'klnd gieogﬁiﬁgation ig due end there
inclvoded in gation 18 QU e are
- eraefore as many obligztions bt
ﬁﬁ*and to each of Buch.obllgat e} R
::ble +he rules of cbllgat%onieagf i
Ie fL;:r regpective nature. I Ob' f
¥ riannes is null b@causeig?i gfaggrformance

e ropmercinm” or impossibLe g -
"Hbilfa3211 the obligation 1s—nullt1$a§3dfin
o 1'J[‘L!'::“?'=I']t'cmms-.nce ia concernzd bu st al
ss'td%4+5hthe othars. S50 also an accl o B
FRgTSt d bjects of the obliga o
bogd o8 obligaztion having that g

t but the other ggbsist.freiﬁ i
il ey thetha _cts and delivered all

thing
are 'E'
Ob.lnf—'f'-}
app.lll

erfoid

Alternative obligstions
A

of alternative obli-

The practical pmmpose aymant to

ati is that of better szcuring .
Etlggzdigor,<hecause the accldggta t%:gaogii;g_
tfe'thc things included in an alu?rgiion
210n does not extinguish. the obliga .

The characteristics of alyernative obliga-
tions are the following *

& Perfor-

. Plurality of perform?n?es. B
mcnce heie jpcludes not only the athoﬁh%l{;&g
o s+thing although th: provisions © Sl M
:ﬁgéév +o limit themselves Eg_thasa %%g e

1o theb . gomething.
but olso thib of doing 80 ag Bty o
i nay incl ornore psriorma

:;ugﬂﬁgi iﬂcéﬁiglggg ma;tars thz law supposes
that‘there are only two.

2. The debtor 1s dischmzged by the
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execution o .
"Praistatioiégﬁqu??fdogpgge twolor more
e o » as long as it eor-

responds to.the pi. it : :
axeTciaad. - Ll bt of option legitimately

The special »ud
obligntious fef:rugafs SHISIOSIES Y- thone

L ‘t 3 -
be exescuted; he choice of the "praestation to

tion eof téy 1hing =
the ra-t ¢t Tilelggbggg.thd effects I(}f fau_'l_t on

1. The right of option i l
and }ﬁ ugr“{ayi if‘thepright o?oggtignﬁggag %aw
mJbiﬁihgfbfo either of the parties gt
s :‘ér é tor, according $o the princi le
W Tt Hﬁﬁbt’ the debtor should alwayg
be érfre:&lﬁ‘ﬂrangegvgg’tﬁﬁb rediton (oPtion ma
658 Bhind Hail (11245, g ereditor or defegreg

Onee the right of i ’
? rig option is -alq
%gemgghggt r;goked al'ter that ig 1;1;2%1fi d
28X party and it Producrs the transf:r g;

oWnershiy antl of ths Mphps
s 2 "parie PN w

hindered hy the fact tﬁat tgéumb¥91“ vhich wes

minate, object wag indeter-

Prevents the performanca
g;‘ed%'ﬁor.may demand that Sft;?me 82
hazrf on th§.e3p1ration of which, if t
ved A€ creditor, imi

i?ght 1S sxpressly grangeq tglﬁﬁ;arl
tgaiegufcs t? Srercise it, the d? cre

ferm be fixed on : i
% " ! the ex s i
tggnrighfeg: ﬁ?t1°n dsvolves c£i§h§l§2bgf o
or to the c{ d?f been fired ebther to thgra el
the Tight of cpisan g lS SXPiTGtion of the seos
Whan *thPH( %Pnlan PE5888 t0 the oth M
Chosén by hs c.l28 10 be mads by a thirs iid:
ses to ﬁf~§“;;?“rfl?5 2nd vhe third Pargd et
tha bhntos inres cloice, or ig unable -Bacih
rule is 1214 aewlc,82d2 by tha Court, = mire 1t
alterﬁgtiGQ 122:gié2 ggg iSQ with reéardTgés
rule applies to alterngtivg ﬁg?igggigge “Sae

s,

= = - c
> tha effect of an zccidehtal destruc- -
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2 "Periculum rei" - The law decls in
detail with the yuestion relating to risk in
glternative ohligations. In brief, the rules
1aid down bynthe luw are the following:

2 if the two things are destroyed by
: g / .
gccidrnt ou ftusir performance becomes impossible

1before ény delay on the part of the debtor, the
latter is completely discharged and the risk

and loss of thz thing are borne by th? creditor.

b if only one of the things is destroyed
accidentelly we mmat distinguish according to
whether the right of option belongs to the debtor
or to the creditor. In ‘the first case, the
alternative cbligation becomes prre and simple,
if orie of the two promised things ig destroyed,
gven though this happens through the fault of
the debtor, ard the debtor may not offer instead
of tue ihing which remains, the wvalue of that
which was desiroyed. If the two things perish

and the d=Dtor is "in culpa" even though only

with regerd to one of them he must pay the value
of the thing which was the last to perish.

In the second case, if one only of the two
things perishes without fault on the part of the
debtor, the creditor can only claim that which
remains; if however the debtor is "in culpa",
the creditor may choose the thing which remains
or the value of that which perished. If, then,
the two things have perished and the debtor is
to blame even though with regard to one of them
only, the creditor nay demand the value of either,

at his option.

Fotegtative Obligations

Potestative obligation is that in which a
certain performance is due but the debtor has
the right 1o offer ancther in its stead, in
such a way that the two performances are included
but only one of them forms the object of the
right of the creditor, and the other forms the
objenct of 'the rightnof the debtor, and the cre-
ditor hee no right over it.

It differs from a joint obligation because
in a joint obligation several things are due
cand all of thenm must be tendered: "duo res sunt
in obligatione et in solutione". It differs
from an alternative obligation because here too
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all the "praestationesg® from the j
creditor's right and of the obligggigztogftzge
debtor, even though the execution of one:.of the
rerformances ig sufficient; "duae res sunt in
Obligations et una tantum in solutione" In
optional oblisations, on the contrary, Juna res

est in cobligaticne, altera in facultate solitionig"

pEE The creditor
demand the principal thgng?aa Snly. She yaghs o

2« If this cannot form
the obligation, the obligation istgilf?jECt of

5 .3 If the prieipal thi
hglgcclgent_beforg the debtor i;nﬁiésmgigﬁrgﬁgd
obligaticn is extinguished ang the creditor can
not demand the accessory thing, 3

4. If the pricipal thing i
gh{oggh}fha fgult_of the debtor 6% égrggztigged
ie Tq} in performing hisg obligation, the debtar
ciedifgiemior gamages and interests, but the
thing: Y1 10 no case, demand the accessory

Generie obligationg

Indeterminat o
very similar %o altern %?$gigbf3%%%%gég?s *Fhe
In

genus may be furgibiles gr i i

(ggige obligations ths thinglﬁégnﬁéhé%egﬁosen

ge iﬁlg?d from anong the geveral things belong-

be%on € glven genus); the choice by right g
&8 to the debtor but it may be’ rant g :

zﬁe creditor or delegated to a thirdgia?te. F?

oreigeiggnighg ;gzigge right to choose, rgfu;es

alternative obligatiogg ggeegggﬁfédtha e b

As t) +-lln3 oode in ﬁ'll_ch. t.}le I Lgllt of l}[]l]i[}ll
L =
mawv be grxerglea Fhea follO‘p’lI’l IIIlES are ()I)Bel'“ed'-
Y] &

NS th= debte
fnediae qu&litatig"bF{gfl??St choose a "res

5 thz thira -
e i B B rarty must choose "
gf:;_r})_ﬁuyl rifl" and therefore h?s choiggm 1
reter 4o a "res mediae qualitatig" -
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‘3. if it is ths creditor who has the

ight to choose he may choose even the best
isting in the estate.of thz debtor but

hing ex
';ot ire best of its kind (inferred from art. 759,
761 which refer to legacies).

Modalities of Cbligations

The pringéipal modalities of obligations are:-
1. Condition.
2. Term.
3. Modus.

4, = Penal élause.

_Condition

Condition is that future and uncertain event
upon which the existence or dissolution of the
obligation is made to depend.

Kinds of Condition

With regard to its cause, condition may be:-

L Casual and it is that which depends
on a fortuitous event which is not in the power
either of the creditor or of the debtor.

2. DPotestative when it depends on an

event which it is in the power of onz or the
other of ths contracting parties to bring about

or to impede. ¢
3 Mixed when it depends dnthe will of

ona of the.contracting parties and at the same
time on the will of a third party or on chance.

Requisites for the Validit of a Condition

* The condition must be possible, Ehysically,
morally and juridically and it must also be clear.
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Vith regard to the invalidit iti
s iy s Of
we mugt_dlspln§g1gh according to ﬁhethgrcgggltlon
;nvaaldJEy 18 limited to the condition or whether
t affects aleo the obligation which depends on

- 5 N "An vitiatur tantum vel vitiatur et vitiat",

. ; T An impossible condition "vi
et vitiat" (4rt.‘109?) is to this affec%fiatugny
condition which imposes the performance of an
émposslble thing is void ang annuls the agreement
ependent thereon; because @ither the parties
were net serious, if they knew that the condi-
:%on Was 1lmpossible and therefors had no inten-
fon 9f blndip%_themselves or they wers unaware
gio;hgaggggssl.lllty and in any case the obliga-
b el e€X1st because the event cannot take

. Unlawful conditions "vitai
. . = al L
:;t%gnﬁ:slicEgigy condition repugnant tgnéggai:
] Fdel' Or prohibited by law i
?%d({snders void the agreementhwhigh depegdgug%
97). In order to decide on the unlawful-
gif; ﬁgeg ggﬁdéﬁiop it Tust be looked at not
I in relation to the 2=
;; n;h;ch it is sst. Thus in the casgggi{r?ﬁngy
lig nianus (lex 121, para 1 Dig. Dz verb. obli
- 45 tit. 1) where a woman was going to etg.
gariled stipulated with her husband that heg
ould pay her 2 sum of mongy in case he returned

to his coacubine t iti
o unlawfhl. e the condition was not regarded -

3. When the condition i i i
Ja : 1s unintz11 :
2éng§lIgft%;gssagidngﬁhlgg 2bout it withcre§§;gigé
bliga s < Provisions with r: d
o testoments apply and zcccordj 748
an unintelligible ¢ i $6 aoniiaoa 148
it had not bgen ins:g?;gfcn Hinenatlered a8 1

4. A8 to g nagetive 5
negative an impossible or condition, i.s, a
we must distinguish:id oF an unlawful condition,

. 8. the condition not to g ic
ggljmpogalble (1098) does not ragd:rtsé?g ¥QICh
btrigif}on contrected under that condition .

s E rg sgeaking i1t should be saig thzt ié le
cert;gnuggzgtigugiﬁfgd simple becauss once it i:es
constitute a condi%ion?aku 31828 13 dove nob

.b' the condition not to do 2 thing contrary

SUROT =

to morals or to public order or to law is valid
or invalid sccording to whether it kives to the
azreoment o moral o immoral character. Tnus

an exroasent whish iz subjeet to a condition

wif xo0 do not cemnlt @ erime” is null, becapse
i1 i6 dmmers) %o urmipulate compensation in

ordsy rov £ Jarnii a erime. If, on the contra-
vy 4w url=wlil event which is placd as a condi-
tion is wn 20t of a third party "I will give £ 100
if ths firs cdoes not burn my property" ths agree-
ment is wvalid, becauss it is a remuneration to
the contracting party for his vigilance.

5. With regard to a potestative condi-
tion, on ths part of ths debtor, we nust distin-
guish between a mere potestative condition.that
is metathysically potsstative and a physically
potestaltive condition, The first is merely
arbitrary e.g. "if I want" or "if I deem it just"
it renders the condition dependent on the debtor's
will, and it therefore renders the agreement null.

The second is that does not merely consist
in a pure act of ths will but "in facto a volun-
tate pendente" e.g. IT 1 go to Rome, such a po-
testative condition is valid except in casz the
condition is so easy to perform that is illusory;
e.g. if [ ruise my arm.

Ve wust be carsful not to confuse the fol-
lowing clauses with potestative conditions:-

Tirs "eum voluere" such as "I promise
ou £ 100 bit I shall pay them when I want".
yumeans of such clausss only th: tims of sxecu-
tion dzpend on the debtor's will (1121). Giorgi
te2achas ths szmz thing with re ard to conditions
conceived in an inpersonal form "if it is conve-
nient", "if it is possible", becauss in this
case it is up to the Judpe to dscide as to the
conveniciice or possibility and not to the debtor's
whim. Art. 1108 contcuplates a clause rslative
10 an event which has actually taken place but
is not yst known to th: partiss: "si navis ex
Asia venit". This clausa does not constitue a
condition becamse it docs not refer to a future
and uncertain event and therefore the obligation
which is subjected to it, is a pure and simple
obligation but the execution is delayed until the
unkncwn evsnt is ascertained.
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Mode of performing the Condition

Having lamd @own the inci
_ Vi) : v Principle that re
gust E%Nmyﬁ ?:Ihad tothe 1ntentign of the pgiigaa
ecause condition are accidental elements of
an agreement which depends on the will of the

arti CW
Eng ;zfeéiiOO)' Ve may now lay down the follow-

1. conditions are indiviss
g isib
Egﬁé%% ggegaﬁgetveiifleg in their ent%ie%ﬁ? they
© have taken place be
is presumed that the partieg Sid not gggggdigo
be satisfied with a partial fulfilment, '

2, In dese 66 several i
- : cond i
neg-asa?y‘to determine whesher thg; ;igo?; g;e;s
gg;gl:{ivg%ytgr alternatively; in the firgt
case =0 must bes fulfi -
it is enough that one be fulgii%zg,and 4 Wesoxa

3. Fulfilment must be e
tive: however in case tha personrﬁﬁg-igg oty
tﬁd or hindsred the fulfilment ig gl
gsocgﬁg_goggg under such condition, the condition
i onaiderad as fulfilled 4y virtue of ths 1
tself. (1113 - 1L. 24, 68. 1. Dig. Re Co diaw
tionibus. Lib. 35. Ti%.1). The reason isnth-t
;ggeoghih:qgfigéﬁn is grevented by a frauduleit
¥ ot y Ne becomes reg i
gggtdamagg which is consequently ggﬂ:églgofgia
ge gr an tgf fact_that the condition is consi
g Te .?s‘fullllled 18 nothing else but a rei i
urse§¢?:‘o{ camages in g Specific forg I?r
ﬁya_bi_fqdryfsre Quz to an act of the débtor
tag}Uﬁlga fectun"-ang therefore the rule con
degﬁgr ;n art..lllj does not holg good when ;h
condision hag carine the fulriTinafior"ihy e
ip case the condition was pé?egiggfseSHCh i

¥hen is the condition

led, and when is 4 considered as fulfil-

t considerad ag unverified,

: L.

as fuifilled when thsevent which

g:kSSOEIESfL It is regarded ag

18 a::ﬁ :;;iatﬁs a2 term, when on ths expiration

9 ds :?13_1 € eévent has not takan place, or

L cass sUs cvent cannot Possibly take plac
lough the term has net expired; fn g:ée

1
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there is no term it is considered as broken

‘when it becomes impossible for it to take place.

If the condition iu totestative on the part_ofl
the creditor withous ecny term e.g, I will give
you £ 1.02 iy you ges married, it is considered
gs not verified when the evsnt cannot possibly
take place, i.e. on the desath of th: creditor.,
In swch & case, however, the lawhas introduced
this remedy (1111); ths Court may according to
circumstances fix a tern for that fulfilment of
the condition and onwuths expiration of that term
without the condition having besn fulfilled the
obligation ceases, that is the condition is re-
garded as not having taken place. The Court
takes 3uch a step on a demand mgde bv_the gebtor
who has an interest in not remeining indefinitely
purdened by an uncertain obligation.

2. A negative bondition is regarded as
not fulfilled when th: event which it contemplates
takes place and it is regarded as verifiasd in,
cagse theré is a term, as soon as the term expirses
without the condition having been fulfilled.

If nof term is fixed, it is necessary to wait
until it becomes impossible for tae condition
to take palce. -

If, then, the negative condition,is potes-
tative on the part of the debtor e.g. I will
give you £ 1C0 if I do not go to Africa", the
Court on a demend made by the creditor (1102) )
may fix a term for the offerror on ths expiration
of which, the condition is regarded asg verified,
if the fact contemplated deoes not taks place,
and .thiz debtor is bound to perform what he has
undertalken to do.

The effects of condition

In regard to effects, conditions are dis-
tinguishad into susnensive and resolutive.
Suspenwive conditious =re those which suspend
the existenecs of an obligation. Resolutive are
those which, when fulfilled, dissolve tha g,
‘oblization.

L. Effects of suspensive conditions -

(1) "pendents conditione" — there
are titree kinds of effects:-
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a. effects on the obligation.

b. effects on the transfer of real rights,

when this is the object of the contract.
- effects on the "periculum rei"

8. Effects on the obligation -

When the suspensive condition is still
pending there is no obligation and therefore no

eredit (1106) "neque cessit neque venit dies
pendente conditione".

However, though there is no debtt and no
credit, the stipulator helds to hecome a creditor
if the condition takes place and the debtor
cannotdiminish this hope noe prevent the fulfil-
ment of the condition unless it is potestative
on his part. lioreover, the creditor may before
the fulfilment of th2 condition, perform all
acts which greserve his rights (1105). Such
credii and debt, eventually, form part of the
estate of the creditor and of the debtor respec-
tively and they may bs trahsferrad to the heirs
(1104). This is a notable differsnce between
conventional and testamentary conditions because
if the person benefitted by conditional testa-
mantary disposition dies before the condition
takes place, he does not transfer any rights to
his successors. The reason for this difference
is that a testamentary dispositicn is inspired
by a spirit of liberality and is therefore per-
sonal, whilst a con.racting party is presumed

to have contracted for hiwself and for persons
claiming under him.

b. Effects relative to the transfer of
real rights.

"Ownercship and othar real rights over a
thing are not acquirezd as long as the condition
has not taken place and ths debtor remains the
owner and may therefore acquirs new rights in
favour of the thing alisnzted, such as servitudes
in favour of & tenemsnt, and he mzy also trans-
fer rights over the thing, which, however, are
dissolved a2s soon as the condition takes place.

lioreover though thas creditor floes not
acquire the ownership or other resl right he
acquires the heopé of amcquiring; it follwus
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i i kes place
re that until the qondit;on ta P :
Eﬁﬁigfgs a double ownership a right of déa%gial
the right of the obligee is suspended arxl‘-r_j;{jﬂ1
i sht of ths obligor is shbject to.dlssg t;".
rl% it is ths fulfilment or otherwise © ltﬂdi-
annditicn which decides whether it is the_%ri‘
ggr or the debtor who becomes owner definitely.

Ca Effects relative to.the burden of
risk and to the "periculum rei",

blem forme the object of a pgcul}%r

théo*i%is ﬁgoarule nreg debita perit cra?lzcrl
buf it the susrpensive cgndition pas not {e
taken place £:%: 10T $1o7I06NSNT destraction
" i um intsritus : 5 a 2§ !
angrﬁggiiculum deteriorationis” +hat is p%§§§§1
destruction; if the th%ﬂg %a ggs;gzzegfe%be N

reement has no etfisect & e of 1 )
tgit?gsehas any obligations towards the ;}J.-I*ler‘.’-‘wG
Yhe debtor is not bound to deliver the_th gg b
cen neither claim the consideration. The los
is therefore borne by the debtor who,_eveg
thouch later on the condition id fulflllet, —
CPnngt elaim the consideration, contrary Ereé;
takes phhce in case of a purr and 51mgle %Er e
ment. Accordinag to Poth;er,‘the PE?aDndﬁb*Or
this rule is that the cbligation of thed irut
cannot arise through lack of oﬁaﬁct, an il
of the creditor through lack of causa _—_—
According to others this is a case of Pgbe }ourd
prineipii” and(thaﬁ Epe tigg r;iscgezansa p“iné
in tradition. (efr. Dig. L1D. B . X =
;? 1ib., 23 tit. 3. €rag. 10). It is th% Eieiu
med intvention of the parties and the fact tha
Sntil the condition takes place cwnership 18
apparsntly in the hands of the debtor.

i i ig borne
In case of deferioration, the loss is
by the creditor, and when the condition takesi
place he must receive the thing in the state in
which it is and without diminishing the price.

If the thing is destgoye? zh{ough Ehf

btor's fault, in case ol wotd oss, ths )
2§editor has tﬁe right to damagsas and 1n§ere3t,
in casa of a partial lecss or deperioaratlan,
the creditor has ths right to’dmsgolye the ok
mgreensnt Or 10 demand the thing in its presen
state, besides dancges which he may claim in
both cases.
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2. Effects of the fulfilment of the Condition,

When the condition takes place the ob -
tion acquires a definitive sxigtence with ;iga
trospective effect (1107). The consequences
of such retrospective effect are;:-

1. The right which forms t
g£ :ﬂe co¥t¥actfi$hdeemed to have fo?éegbg:gz
e estate o e credit
of the contract. oE o 'the very day

24 The contractual responsibilit

the debtor for the preservation-gf ths thiggOf

dates from the day of the contract. ]

i 3. The acts of disposal :

;?g debti{,dwhiészhthe condigign Wg;rgg:??ggby
annulled an ose of i

Artinites e of the creditor become

4. Anything acquired by acce
after the day of the contract be ongs ?gigge
creditor and he has also a right to that part
ginzge treasure-trove which is allotteqd to the

. The fruits received whil
dition was pending according to the psgv;?figgn
opinion b:long also to the creditor, so that
the debtor is bound to return them saving of
course the obligation of the creditor to ray the
debtor ths interest on the price or the fruit
of any other consideration.

3. Effects of Suspensive it :
case it remains unverif?ed. Soasisions in

If the condition is not fulf
agreement doeg not give rise to aéélzgfegg? no
obligation arises, nor is there any transfer of
real rights. In case the Parties, whilst the
condition was pznding, €3ave a provisional execu-
tion to the agreement, the party who had received
enything provisionally, or both, as the cuse
may be, are bound to return it.

2 Effects of Resolutive Conditions

It has always been thou i
' : 1ought sinee t
of Roman Law that Resolutive conditionshgrzlﬁzs
strictly speaking, conditions of an obligation i
»

- 413 -

but rather of ite dissolution, so that an oblige-

_tion subjected to a resolutive condition is a -

pure and simple obligation saving its resolution
in case the condition tzkes place "pura emptio
quae sub conditione resolvitur".

Effects whilet the condition is pending.

A, Effects on the obligation: Uniil
the condition tekes place, the contract is re-
garded as purz and simple and the creditor enjoys
all the rights and actions corresponding to his
credit; the debtor however hopes in having his
dissolved and in’obtaining later on retsitution
of what he now pays and the creditor mey.not
therefore prevent the fulfilment of the condition
unless it be potestative. He must, besides,
take care of the thing because he may have to
return it. .

: b, Effect on the transfer of real
rights: These rights are transferrsd immedialely,
when the object is certain and determinate.

The debtor, hwoever, zntertains the hope of a
future restitution: there is thsrefore a double
ownership and both may perform acts of disposal,
the validity or otherwlse of which depends on
the condition.

C. Effects relating to the "periculum
rei", The law says nothingj but aecording to
the prevailing doetrine end jurisprudence acci-
dental distruction should be borne by the credi-
tore on the ground that the loss of the thing’
prevents the fulfilment of the comdition and
therefore renders the contract definitive =znd
the creditor may neo longer claim from the debtor
what he has given by al%eging,dissolution.

Effects of resolutive conditions in case
of non-fulfilment. ; z

The contract becomes definitive and the
creditor remains the owner of the thing defini-
tely, as if he had alwsys besn so without the °
contrary being possible. :

- Effects of Resolutive conditions in cassz
of fulfilment.

The fulfilment of o resolutive condition
dissolves the contrzct and therefore any obliga-
tion deriving therefrom and gives.riss to contrary
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obligations (1109) th-t is ths obligation of the
ereditor to return whot he had received cnd of
the contract is bilateral, the obligztion of
reciprec=1 restitutiovn.

ts 2 rule, dissolution has = reprospective
effect and plases the parties znd the thing in
the stzote in which they were before as if ths
obligation hed nsver besn contrected. Any right
of eccession that m=y have been ccquired in the
interval belongs to th:e debtor, because it is
considered that he kas mever trznsferred the
thing cnd zcecording to rzationel principles, the
fruits should be returned, saving of course the
creditor's right to ths interest on the oonside-
ration paid by him, Tha provisions of ths law
in the ratter of rzdemption =re to this effect.

The parties m2y sgrse that the resclutive
condition should not hove retrospsctive effect
end insuch e¢zse¢, when the condition takss place,
dissolution ~ffects only the future. As =2 rule,
this tskes plzce in contracts the execution of
which is made up Zof psricdienl performunces
("di tratto successivo") which ars meant to be
perpatual or to leést for a considersble time,
becatse it is not logical to %Serminate such
contracts also in reference to the past.

When the dissolving condition is express
the controet of the fulfilment of the condition
is "ipso jure" dissolved; when it is tacit,- as
in bilateral contrzeis where the resolutive
condition for non-psrform.nce on the part of the
gther party is zlweys presumed, dissolution takes
place "efficio judicis™, In the first cise,
the Court, if = contrzversy arises, cin only be
ascertained, whether the condition hes taken «
plece end in cise it h=zd, it must dissolve the
contract znd may not grznt zny delay to the
defendzant. In the second case it is up to the
Court to declare the dissolution znd zccording
to cirecumstonces, grant o noderzte term to the
defendant ("purg2tio morce"). :

2. Obligotions with a2 Limited Time

The term is the time fixed either for the
performance of the cblig:tion (suspensive term)
or for determining thz duration of =z continuous
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i g te . ¥e pust distin-
ation (extinctive term) § B e R eraai-

oblig # two kinds ©

guish petween the k
it i it delay

¥ t is simply mecnt to d
ot ﬂ"e}éfln;-_fobligation. "1 become

: parfnrma?di £ 100 poycble at tne end of

fyhe Per:t
2btor
our Qt.b"
18 1 snge the
¢hen it is meznt 4o incrs 3
?' erggriances, that is whsnever i§r£€%%g
il ch~liy insuch o wey that the &XD 7
P e Centitles the creditor to desmen
rent in leose.

pund

ue :
df g=ch Term &

Pgrformance, BefZs ‘
i ertnin.

120 be certaln end unrsrtnl

Jd:gep jt is fimed by pointing out

$11 - though on =n

when A Ties.

e aﬁyin
i certs
s ;3ein which will certeinlu,

3gcertain date, happen, €.8

i 2180 distinguish 13
_We Euggraid upon by the pnrties, whinvigzh
n"de Juri is concluced cnd a term of grice ¥ ich
i in n delay gronted by the crcdlﬁgr
conS%fiir bound to do so on cccount of t
;%;ﬂi;edbcircumstznces of the debior.

between a term

a2 withe nPprE d or tacit.
may be either expressed
; Tgiciifmwheﬁ, though 1t_i§ not =¥p€;gsi§y
5 isd upon, the kind of obligstion © i
er%?ichL‘t1has to be performed necesst y
i:piiés a term for its perforucnce.

Lffects of guepsnzoive T2T.

) ive te dezlays ths gwecution of the
i sftgin%ﬁl iz=£§65 no% render its ¢315t;gg§t
Obllgzufn- the creditor nay not exagt glshc el
g§%§§eait'fells due, or cgnpemda%g ;Ey“igt a
5 T b ¥ 5 0 C ue ™ 0
N h%§=g§§35230§“§§e§utive ricasures but_heva-
Aesad 'lhl"im"*w]P of precautionary and preser
mgy_ava% . 5ﬁ;1ng the tern prespription does
;giarﬁi sﬁecausée Weontra non valentem agere
'

non currit presuriptio".

of the Term.

Effects of the Expiraticn

i = tverm the debt
expiration of ths Term B ek,
fallsogug?e “dges venit et peeunia petl potest
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EEfects of exti
EEf 8 _of extinctive tern

During the co I

: ur urse of i} : i

:Egntﬁﬁét Ee rerforped, O;et;:rg} it o

e §’~ he Perforuance of the og§;ra§;on °f
Ui without retrospective effag? wen

Reckoning of rery

l. The tery i
whi 2 . 1 18 reckoned
p§;$2n§26t§§1§§§§§§§ %s conﬁraeggo? §3§ gg%h%ﬁe
another day agreeq upogogyrggggning it from

2. "Dies a
qQuo non cop i i
£§€ﬁ£nl%%83$ €.8. a bill of e£3§:§g§ 12 tgfmlne"
fhe ol ¥s on the 31st of Kay fal yg .
une the "dieg agq quen" wh;cbsisughgn

last day of the -
to the debtor, ¥erm is inecluded apg it belongs

4, Holidays g
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end happens to te g o
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ggx; éo}é?ylng working da?yé_ét f%p%res on the
Holidagg :ﬁ,aéioig'dEferred tO.Mondaﬁe term ends
. in to 1 i ; . -
Sggalz?g:gimenti{:ne; j_g-l'l El.rt?w'?ll?ug%lghholidaysn’
i.e, Sundaog agd Civil Procedure (ChaetCOde of
Friday Fig 1 P0tidays of leigationsp gr e
is dECiafedgtg g;r:hdsgIQT any other éayoggich
Government by neans gf algogggéday bynthe

; 5. A tacit ¢
2 ern i
according to cire ,stgng:sfzxed by the Court

6. I eh i :
t0 the debtor, ghgl?ht to fix the term is Jert

a, if ths ;
the poyuent of g oo oPil8ation hag fop s !
8 sum of : or its obje
it must be executedJwithignigﬁw;zhout 1ntereﬂ%’ct
ars,

S iy

b. if it has for its object the payment

ofca sum of money with interest it must be execu-

ted within six years.
term is fieEed by the Court.

In all other cases the

Cessation of the Effects of Suspensive
Terms

Thegse effects cease:-
1. by‘the term's expiration;

2. by renunciation made by ths party in
whose favour it was stipulated. As & rule, b«
term is presumed to have been stipulated in favcur
of the debtor because it is in his interest that
he cannot be made to pay except after the papse
of a certain time. ut this presumption holds
good until the contrary is proved which may
arise either from an express stipulation to the
contrary or from other particular circumstances
of the case (a.%. in case of deposit, the term
is presumed to be stipulated in favour of the
depositor, in case of a loan with interest the
term is in favour of both th- lender and the

borrower.

3. by the forfeiture on the part of the
debtor of the benafit of a tzrm that is when he
has become insolvent or when his condition is so
altered as to endanger the debt due by him or
when through his own act hs has lessened the
gecurity which according to the contract he has
given to the creditor or if hs has hot given the

security promised (1122),

Tenal Clanse

A pensl clause is an accessory, sgreemcns
whereby a person for the purposz of sezurirg shre
performance of an agre:zment binds himself for
something in-the event of non-performance or of
delay in the execution of the principal obliga-

tion (1161). _
As a rule the penalty consists in a sum of

money but it may also consist in any other thing.
It is a liquidation of the damages znd interests
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a rule, when reimbursement of damages is de-

igndad, ths creditor must show that he has act-
‘yally suffered damages and to what they amount,

t the penal clause is a liquidation of the
Szmage ig iteelf and in its quantity which is

ggreed upon beforehand.

Charaecteristics of the penal clause.

Apart from it being an accessory and condi-
tional clause bearing on the performance of the
obligation or delay in its execution, a pen&l
eclause is alps unchangeabie. It cannot in nc
case be altered i.e. 1t cannot be increased or
diminished or taken away on & demand made by the
debtor, because it is the effect of an agreements
petween the pariies which can only be modified
by commom - ccnsent and its purpose is pracise;y
that of avoiding disputes in case of liguidation.

: A difficult{ arises in case the debtor has
performad the obligation in’ part; as a rule
neither in this cese has the debtor any rights

to a reduction because the creditor is not beound
to accept a gartial performance; but this rule
does not hold good if the creditor has expressly
accepted the part performed, and thus renounos

to the right of refusing a partial performance

or if regard being had to the cireunstances of a
creditor, the part-performed is evidently useful.

The rule however ggain holds good if the
"debtor, when he bound himself to pay the penalty,
had expressly renounced to reduction, or if the
penalty is stipulated for mere delay, because in
this case there is alyays delay with regard to

the part which has not heen performed. :

When in the aforesaid cases reduction takzs:
place the penalty is reduced in proportion to
the part for wnich the oblization had tcen left
unperformed. (1165). .

Divisibility or otherwise of the penal
Eigusa :

Whenever there are several debtors or credi-
tors, in case of non-performance of the principal
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obligation towards one of the creditors or on
the part of one of the debtors, it becomes "
necessa to determine whether the entire penal-
ty or only that part of such creditor or debtor
is Jdue; moreover, it becomes necessary to
determine whether it is due to all of them or

hg all of them or only to the creditor whose
obligation hes not been performed or by the
debtor who has failed to perform his o%ligation;
and in case it is due to all or by all, whether
it is due "in solidum" or "pro rata".

The best answer to these question is that
given by Cato znd reported by Paalus in frag. 4
ara. L Dig. de vert, oblig. who with reference
0 yasiive concourse dishinouighss according to
whethe r tle princiua) ohligation is divisible
Or CRLCLVI e |-

L, = ii the principal oblbgation is indi-
visitle "gi de quo cautum est individuum sit
veluti iter fieri". 1In this case even though
only one of the debtors contravenes, the entire
penalty is incurred because tha contravention
committed by one off them is a contravention
against the entire obligation, e.g, the promise
of a "servitus itineris" is a bromiss of amp indi-
visible thing and if one of the debtors bars the
way, the exercise of the entire servitude is
prevented and the penalty is thersfore incurred
by all; but "pro rata" because the penalty
consists as a rule in a sum of morey and is
therefors divisible; sexception must therefore

be made to the case in which the penalty is also

indivisible e.g. if it consists in the delivery
of a horse.

If then ths penalty is secured b a hypothec
the crzditor may demandytha entire pegaltyygin :
solidum" from sach of th: debtors by means of
the "actin hypothecarian OvVer ths property subject
to the hypothez.

In any easge, thcugs
have the right of radwzesn
parties.

U oAave 00% conbraveped

aiarnst the contravening

i

Contrary o %his Texching, Nolineo d
Pothier hold that the creditor may a?so ggmand
the entire penalty (1166) from the contravening
party becauss he is bound "ex Proprio pacto " and
at least indirectly he is bound for ths entire
penalty because the others have the right of
.redress against him.

A2 o

is cdnvenient thzrefore to acknowledgs
the righ% of the creditor, to demand the ent%re
enalty from the contravening part in order to
gvoid the circuit of actions of redress.
. If the principal obligation is
erfectl§ divisible, th: penalty is likewiss= %i—
gisible; only the contravening party incurs ti
penalty and for his share only 1167). :

3. Finally, if the principal obligation
ig indivisible, " solutione tantum", as in this
case the penalty is meant to ensure the total
erformance of the obllga?ion and to p;ev?nt the
o8sibility of Payment beins made parvially, it .
ig indivisiblej the debltor at fauls is llablg i?{
the whole penalty and the olher debtors for their
share, caving wleir right of redress (1167).

1 n E{?_{iu_s- "

Modus is an obligation accessory tq a4 uon-
tract of a gratuitous nature and whirh is imposed
on the benefitted person. Without such obliga-
tion, the contract would be perfectly gratuitous;
the "modus" renders it imperfectly onerous. It
differs from condition:-

1 because eondition never has a coer-
cive effect but merely a suspensive or resolutive
effect, whilst modus has a coercive and not a
suspengive effect. The benefitted Egrson acqui-
es at once the property granted to him, but once
e accepts the liberaiity, he may te:compelled
o,perform the "modus".

2 because i1f the condition is unlawful

r impossible "vitiatur et vitiat”_whilst under
ginilar circumstances the "modus" is null but it

"Multe penitenziale™

It congigsts in a sum of money or any other

hing which, by agreement, nay be paid by one of
the parties to the other tn order o recede from
the contract. It differs therefore from a peral

ces not annul the liberality w2 whick 1% is atiachcu
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clause because incthe case of a e
right to choose between the pgr?g%mg%g:sgftgge
principal obligation and the Penalty belongs to
the creditor. Here, on the contrary, the right.
Ef opt%op belongs to the debtor. This sort of
multa" is not provided for by the law but the
arties are free to enter into such an agreement
ecause they are free to agree on anything as
long as it is not illieit or unlawful .

Earnest

Earnest is the delivery of a thin
?gken of a contract. which hgs been conglggeg and
1ts purpose is that of ensuring the execution of
a contract or of furnisghing the parties with a
means to recede from it, In the first case, it
is known as :confErmatGry" in the second as
penitential”. It differs from the renal clause
and from "a fine for repentance" (multa peniten-
21a1e1)becausg these are promises of future er-
fornances, whilst earnest is & performance which
is executed when the contract is concluded.

 In order to decide whether ea
"QOnfirmatgry"‘or "penitentisl" reggggtjigis ru-
dence distinguishes according to whether it Es
given before or afier the conclusion of the
contract; it is fiven befors in - - - of preli-
minary contract e.g. in case of - iise of sale;
it is given after in case of a ac tive contract
€.8. in case of a definitive sale, ’

In case of a prelimina e

has a pemitential character?yeaggtg?czﬁeeaigigg
may recede from the contrast by forfeitinE the's
earnest: if on the contrary, it is given in a
definltlye contract it has a confirmatory charac-
ter and it is not lawful for any of the parties
to evade the exscution of tre onligation b
forfwiting the earnest. SSaReR Y

The Code Natoleon déals wi
role oils with e
grom;seswgf sale ancé it attriﬁutes ignggtaineni—
cgggégi Ziffvt §1590) end says nothin aboug
) wiTh reterence to
followed Ln.u systen (1409?%18' Ta L hisy

French authors in >
i general attribute -
firmatory character 10 earnest in case Ofaacggfinite
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ontract and a penitzntial character in case of

g promise "de innucndo contractu” unless a diffe-
rent usage is proved to prevail with regard to

the narticular contract for which earnest is given.

Principles of Transitory Law with '
rTegerd to Ubligations

\

The main rule in this part of Transitory Law
ig that the law to be applied is that in force
at the time in which the obligation arises, so
that no subsequent law may affect it. The right
of the creditor corrssponds tc the obligation of
the debtor and from the very moment in which the
obligation arises, it becomes a vzsted right and
forms part of the estate of the creditor, so
that it must be governed by tha law in force at
the time when it became a veste? right, both in
regard to internal and externan. .equisites and
to the effects whether they bz expressly stipu-
lated by the parties or regulated by ths law
which interprets the intention of the parties.

Similarly, the effects of quasi-contracts
and of delicts and guasi-delicts and of obligations
"ex lege" are governed bynthe law in force at. the
time in which they arose. That law, therefore,
regulates both the principal effecis of obliga-,
tions and secondary effects in case of non-per-
formance, and it regulates also the degree of
fault on the debtor's part and ths amount of
damages to be paid by him.

With regard to suspensive conditions and
to conditionnl credits, in case the law is changed
whilst the condition is still pending, it is
discussed whethher it js the law in force at the
time df the contract or that in {orece at the time
when the condition takes place, “lLiat should apply.
The reason for this doubt is - t while the
condition is sftill pending, the "er2ditor" has
no credit but only the hope of zcguiring one and
therefore e does not acquire a vested right, which
is onle acguired when the condition is fulfilled.
It gseems therefore that the new law should apply.
Gabba, however, ("Teorie della Retroatiivita’
delle Leggi") observes that though it is true that
the obligee vis-a-vis the obligor does not acquire
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any right until the condition takes place, he
should be protected by the law from any molesta-
tion, and in case such molestation takes place,
he should be entitled to the credit against the
,obligor: .conditional rights, therefore, arising
from an agreement should not be barred by the
enactment of a rew law,. .

Title. XII

Gontracts of Gaming and Betting

This patter was originally dealt with by
Ordinance No. III of 1861.

The contract of )gaming" is that by means
of which the parties bind themselves to ray a
sun of money or dvther thing to the winner.

The contract of betting is that by means
of which two or more persons who are of contrary
opinion in regard %o a given object, promise to
Pay a sum of money or other thing to the person
whase opinion is proved correct,

These contracts have always been loocked
upon with disfavour by the law owing to their evil
eccnomic effects. Persons are encouruged te
rely on luck ratker than on work; moreover, gam-
ing and betting are often the cause of financial
disasters to many families, because at times
persons are induced to stake even those means
which are necessary for their subsistence. To
the economic motive, therefore, we must add a
mgral and social motive, because passion and
misery are very grave dangers to Society.

. In Bome a "sendtusconsultum" which is men-
tioneed in the Digest (Lib. II, tit. 4, "de
aleatoribus") prohibited gapmes for gain; and a
Constitution of Justinian reproduned in'the Code
(Const. I, "de aleae lusu") confir.ed the prohi-
bitation and it extsnd=d it to any gane, what-
wver bz iha thing to be paid to ths winning party.

’ COux ew in art, 1807 which is a re

of art. 1955 of the French Civil Oodef giggggadon
no acf;on ior a2 gaming debt, and then in ordar
to soive soue of the difficultiss that arose in
French_dur+:prudence, it expressly states that
no action is granted for the rscovery of sums
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lent bynany person who knew that such sum was
jntended for gaming; and also for the recovery
of sums lent by any person interested in the
gaue, for the payment of money lost at such

anc. - The reason is that such lcans are an
inecntive to gamin% . and therefore

to the violation of the law. When the loan is
made for a gaming debt, recovery is denied only
when the lender has an interest in the game,
because i1t must be premumed that he lent the mo-
ney in view cf such interest and with the inten-
tion of euncouraging the game; this intention,
on the contrary, cannot be presumed when the lené
der gives sums for the payment of a gaming debt
has no interest in the game and therefore the
action for the recovery of the sum lent is not
denied to him. Art. 1809 adds that any agree-
ment made for the purpose of defeating the pro-
visions of the last two precsding articles 1is
null and void; it follows therefore that any
ratification, novation, arbitration, compromise,
surety, pledge, relating to gaming dsbts or to
forbidden loans are null. :

Also a voluntary payment made by the loser
to the winner is null and the loser nay recover
what he may have paid. There is no doubt that
the payment is null because its czuse is unlawfulj
acdcording to general principles, however, it
should not be recoverable, because in gaming
both parties violate the law and "in pari turpi-
tudine melior est conditvio possidentis". For
this reason art. 1967 of the French Civil Code
does not grant to ths loser, who pays, any ac=-
tion for recovery. The reason is not that which
is erroneously given by some writers i.e. that
a natural obligation arises out of a gaming debt
which gives rise to the exception "soluti retentio",
because it is contradictory to perceive a natural
obligation in a relation which is expressly pro-
hibited by the law.

Qur legislator, however, following the rule
contained in Const. I Cod. "de aleae lusu" admits
in art. 1810 the right &f the loser to recover
what he may have paid provided that he shall by
judicial act call upon the winner to return the
sum or thing paid to him within two months to be
reckoned from the day of payment. This exception '
to the rule of law "in pari causa turpitudinis -
melior e$ss conditio possidentis" relates only
to gaming buf not also to betting.
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Another similar exception is that contained
in art. 1811 relating tc payment made in these
Islands for a lottery made here or in anotier
country without having been authorised or permit-
ted by the Police.,

The payer may recover the sum or thing paid,
notwithstanding that he is guilty of & contraven-
tion; he ray recover it even from the person to
whom payaent was made notwithstanding that he was
an agent of - wther parsons. This is an excep-
tion to the rui& that the third party who enters
into a contraect with an attorney has an action
against the principal and not against the attorney.
This is a sanction to Police laws: a private
right which is given as a sanction to a law of
public policy.

ArTt, 1808 contains as exception to these
rules in regard to games tending to promote skill,
dexterity and agility such as races, the use of
arms, tennis, football, etc. the reason being
that such games are very useful to the community
at large. This exception was also admivted in
Roman #aw by virtue of ths "lex Titia, Publicia
et Cornelia" (Dig. Tit. II, 1lib. 5 frag. 2 and 3).

Time transsctions on stocks

In our jurisprudence as well zs in French
and Italian jurisprudence the question has been
raised whether such transactions should be consi-
dered as contracts of gaming end betting in terms
of the abovementioned provisions. These trans-
ections are 2 sale nat the exchange value which
is subject to the fhuctuatiorns of the mzrket: the
parties win or lose according to whether on the
lzpse of the term the price rises or falls: the

selier wins if' the price falls und the purchaser
wins if it rises.

These transactions, thserefore, are similar
to betting because th:y mey be wsde with the object
of deriving 2 profit which depends on z2n uncertain
event, Liorsover, experience shows that they pay
be very haermful to individuesls, to families and
to Society itself. Our jurisprudence, therefore,
(cfr. judgement No. 72, Vol. XII) following
French and Italian Jurisprudsnce (before the
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ctment of special laws which made anteiieﬁgégn

:garegard to such transac?10n§ Bgngstgﬂs L
i e seriousiy )
A traﬁgicg%?g:ogig) extends ths prohibltions
th8"$¢§ “30 gaming and betting to trangactlogs&
re%fﬁla%e from the outset merely bargain trat
Wh;; ns, that is when the parties never mian
?gtbgal’anﬁ buv the values wglchtaﬁﬁgrigteiecute
~d hient of the contract cnd

foﬁngniggci %y delivering and receiving t?e e
thi é—'wﬁgn they fall due, butb they had only
Ve ntion of sransacting for the dlfferegcihe
égiwéen tha price agreed upon and thzav 2
¢time of the expiration of the term.,

1 i a known,
ain trans=zctions, &s they are
re ngirgerious transactléps, but gerely a 2;2
2 the rise and fall of prices. Vhen, Dnt'ons
onntrary at the conclusmon of the transac t .
g%a parties meant really Eo execute ;gebggﬁiizc y
ipition relative to. gaming & L
zgenggog;piied by our Courts notwlths::n%éngay
uently the parties may 28T 3 y
;ggtrzgggii the gifference instead of delivering
and receiving the goods or the stocks.

i i ely
ilarl the traznsaction 18 not merely
diffeiégiial 1%6 the sbovementioned prohib%t;ons
are not therefore applied whentgﬁetignzzignnlgﬁ
ious but the debtor 1is gran =] 1
gigiﬁgrginﬂ himself by paying the diffgreniie
inﬂ;sad ofopaying the price ahd receliving
gobds or the stocks.

Title XITI
Compromisa

Thig contract was first deelt with in Ord.
I11 of 1851.

. 2] dsfinss compromise =8 o contract
by whig; tig partiss by means of & thing glvgﬁ
promiged or retained, put an end to a lawisgisuit
which has already commenced or prevent a la
which is abow# to commence.

d the

The definition indicmtes the cause an
means of compromise: 1tscause and purpose are
those of putting an end to an already exlstlpg
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guit or of preventing an imminent lawsuit between
the parties; the means is a given thing, promised
or retained i.e. reciprocal concessions made

by the parties, e.g. one of thepparties retains
a part of the thing which is the object of the
lawsuit or one of the parties renounces to his
claim on the object of the lawsuit in favour of
the other party and in wiew of another théng
which he receives from him. Compromise is
favoured by the law because it is advantageous
to Society in so far as it establishes peace

and friendship instead of animosity between the
parties; it is advantageous to the parties
because they are freed from all anxiety about

the isaue of thes lawsuit. It is true that by
means of a comgromise the parties renounce the
hope of a complete victory and sacrifice some of
thair claims but it is equally true that the loss
sustained is known and certain as to its extent
whilst the issue of thz lawsuit is always uncer-
tain: it may imply a greater loss and even
complete defeat. -

Distinctions between compromise and
other analogous coniracts

Compromise is distinct from acquiescence and

from renunciation, which are very similar to com-
romise in so far as they also put an end to a
awsuit. Compromise, however, implies recipro-
cal concessions, the sacrifice on the part o% ’
both parties of their claims, whilst renunciation
implies the unconditional sureender of one's
pretensions and acquiscence implies the uncon=-
ditional acknowledgment of the claim of the
other contending parties.

Another contract by which the parties may
settle a dispute whether actual or imminent is
arbitration, by means of which the parties agree
to refer an actual or probable dmspute between
them to one or more persons (arbiters) chosen
by them in order to descide the dispute. In
compromise it is the parties themselves who
decide the dispute whilst in arbitration it is
referred to other persons; compromise puts an
end to the law-suit whilst in arbitration the
lawsuit is proceeded with not before the Court
but before the arbiter who puts an end to it by
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means of a judgment which is known as “award"
(106.0) .

Classification

In Roman Law compromise was originally a
"nudum pactum" which was not protected by any
action; znd in order to give a legal effsct to
it, it was usually entered into in the form of
a "stipulatio". According to our law it is a
bilateral contract on an onercus and commutative
title, because it is held that in the minds of
the parties the concessions made by one of them
are equal to those made by the other.

Internal reguisitss

1. Capacity

The Capacity of contracting is not enough,
but that of alienating the objscts included in
the compromise is regquired that is phose thingzs
which formed the objeect of a hawsuit, are given
by one of the partiss to the other in virtue of -
a compromise. Incepzoity may be remedied by
judicial authorization and by other means esta-

blishzd by law. Morzover, husband -and wife may -

not effect 2 compromise except in those cases
in which a sale may validly take place bstween
them, saving the authorization of th= Court.

2. Consent

A

Geheral ruleg of consent 2pply here.

. 3. Existence of an actual or possible
lawsuit. ;

This is the cause of compromise which is
meant to prevent or to put en end to lawsuits;
the lawsuit must bte common to the contracting

pzrties, and it muet bz sericus that is the issue

of which is cetually in doubt. When it is cer-
tain thzt one of the partises h-s ncted within
his rights 2nd the pretensions of the other are
positively unfounded and this notwithstanding the
former renounced to a part of his rights and

. e e ——
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admits the clzims of his =dversary in pert,
there is no compromise tut e liberclity end a2
gratuitous renunciztion which is volid or other-

wise sccording to whetrer the rel=tive cidnditions,

goncur or not.

Ey what criterion, however, is tha doubt
on the issue of the lowsuit to be determined ?
According to the prevailing opinion the doubt
need hot be objective, or that it be 2 new.or
difficult czse on the issue of which even o
lawyer may have his doubts, but a subjective
doubt is enough that is a doubt existing in the
minds of the parties when the compromise is
concluded because a lawsuit and the doubt as to
its issusz are requisitea of cospromise in so far
es they are the motive which induces the parties
to a compromise and what affects the will of the
parties is the doubt that exists in their hinds.

Since a "res dubia" is an essential requi-
gite, its inexistence implies the nullity o%

the contract in so far as compromise is concerned;
but the contract may in certain cases hold good
as a sipmuleted donation or a renunciation, if

the relative requisites concur. A case in

which this element is absent is foresezn by Art.
1827 viz. a compromise respecting a suit termi-
nated by a judgmsnt which has bzcome final and
absolute: a "res judicata" preventd th: law-suit
fronm bein% decided differently: it even prevents
the suit from being decided again. Consequently,
it should follow that the compromise is null;

but art. 1827 declares such a compromise null

only in case the parties or al least one of them
had no knowledge of the judgment. It would

geen therefore that if tge judgment is known to
both, the compromise is valid and that the exist-
ence of a judgment gsves rise to nullity not
because the cause is lacking but because of
mistake which is a vice of consent.

From a legal point of view, however, this
is not correct and probably the legislator meant
only -that when the judguent is known to both
parties who have consented to the compromise,
they remain bound by thz contract because they
were not acting under any mistake, but the con-
tract would be a donation or a renunciation and
not a corpromise. Saving this requisite off
doubt on the issue of thz law-suit, any lawsuit
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; ject of, com romiae,_except those
o bingiz gg%;;a “extragcomﬁerclum" QUChoigstaS.
ggg;gtion, validity of marriage,egiggéi glsc
£ guch compromlises

e ggﬁ%;t%eguniary agreerents that dapend‘t‘:nan
B . 3 pecuniary colpremise which rests A%
theniicit agreement contrar{ to the mahene cam_
i?pﬂtetué is null. Zqually null are thggtantia
Or'uises which are meant to avade the sub anil
gegﬁirements for the validity of.ag gcgeiggt

der sanction of nullity. Social in TR
ggmands that the nullity sihsist even ag

the will of the parties.

ty subject
the lawsuit refers tp proper
to en%ggl or to futﬁr?f?iigtiﬁgggisﬁuetiitgiiho-

ctionis" or "O . g |
gig§eﬂ% the competent Court is_necessary.iregnin
the case of entgal such authority is requ o
order to protect the inter§s§it3£etgg?§tgiance,

ntail. In case 0
ggcgh:u:hority is requlﬂii ggogciggngoggrgggse

h may Tes
g gl oo ditor that is the
etriment of the cre t .

ggntgi %hat the compromise be determ1ne% bybthihe
nﬂeé in wnich he finds himself rather than by

ereditor's free consent.

d, the .
the lawsuit has not yet commenced, i
compe%gnt Court 1is t?e Co?rzlgfcggﬁuﬁgzrgogggiged’
dietions Af the mOretan ; ither by thed afore-
ority may be granted el y f
:22d3323rt o¥ by the Court before whom the suit

is pending.

External requisites

i wables e.&.
1If the lawsuit relates to imme 5
to an inheritance, or in order to effect }he_ggm_
romise an immovable is promised or trans irre "
g ublic deed is necessary. Apard from thes ol
cages the form of compromise was free pefore .
XIv o% 1013 which reguired a private writing g8
except in those cases in which the law reguires

a public deed.

Effects

IBasideE the effects common to all contracts
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end: these which are particular to each compromise,

(thatv may contain agreements of whatever nature),
. compromise gives rise to certain partvicular '
effects both with regard ot its authority and

to the penal clause which may have been stipulated,.

With regard to its authority, art., 1823 following
Const. LJ "de transactionibus": "transactio rei
judicatiae vim habet" enunciates the principle
that the compromise has between the parties the
authoritg of a judgment which cannot be appealed
from. n other words @t decide the dispute
definitely just as a "res judicata". In prac-
tice it is said "transactio pro veritate habetur"
and this implies that the right is regarded as

if it belonged to the person to whom it is

assigned by means of the compromise. Consequent-

ly, an exception arises from the compromése
similar to that in case of a judgment "exceptio
litis per transactionem finitae" or in a few '
words "exceptio transactionis" which prevents the
continuation of the suit which has already
cormenced between the same parties and on the
same object.

Compromise and judgment are identiwal only

with regard to this effect; as to all other effects

they preserve their own nature and produce their
own effects. Thus coupromise ig & contract

and it therefore produces the effects of a con- ~
tract and may be executed sccording to the rules
governing the execution of contracts. A judg-
ment on the contrary is the act of . a Judge and
it differs from compromise even with regard to
its execution. ' :

The two.institutes differ from each other
also with regard to the means for impugning them:
a judgment may only be impeached by means of the
extraordinapry remedy of re-hearing which is ad-
mitted only in a fev, sXpressly established by
the law, whilst compronise may be impugned in all
those cases in which any other contract may be
impugned. As to the authority of compromise,
the same subjective and objective limits to a
judgment apply. Subjectively such authority is.
limited to the parties to the compromise and
neither ayvails third parties nor is it harmful
to them, although they may have an interest in -
the obiect of the compromise (1822); objectively
it is limited to the object of the compromise., ’

Art, 1819, 1820, 1821 contzin ths following
- applications ofthe objective limitation:-
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iati ade to a2ll
. a renunciation whickh is m2
ightsa ietions and cluiis extends only to wggge
ge%atéé to tlLe differences which have given
to the compromise (1819).

ige ternld ly the
2. cOmpron-se Lerninates 0? y
differences which have beeg ggq;?mgiizgiigﬁeéger
ties have manifestad =i ention
thia??i or general exprssslons or such 1nt:gtion
igsults ag a necessary conssguence of what has
pbeen expressed (1820).

1 i d
. if the party who has compromi-sead.
cernigg a ;gght bglonging to himself, acqulres
cg%erwarda a similar right from anothe;_person% y
;e is not bound by the previous compromise 80 Ia
as his new right (1821).

Declarative effect of Compromise

i i i dguent

omise is also similar to & judg

with ggﬁgid to its merely declarative effect i?

resgect’of the obligaﬁiong ;%d pg zgipr;%?;soger
ies and of the rignts O er )

Eﬁgngg?rzigghaara the object of the conpromise.

as always heen discusseds whether com-
promiig grndncesda Eranifzr ng:é%hts g;cghiﬁger
persl eclarative el . 2
igggiso% iredi% or of ownership ackngw}e?ggdtin
favour of the parties to.the co;prom;gu dnri o
the relative obligations, have for t 155 g —% B
a preeexisting relation wh;ch is aCkn?“,?lgd
not craatzd by thebcomprfmlsa% Eﬁz ggg;g;atgge
2 always besn that ol 1as L :
ggégithigof co;promise: "quilibet traqs3%ent1um
id quod &X transactionen obtinet non dici uE
obtinere ob altero zed exFJure_suQFR§1mlero
(Card. De Luca Sp- lio. 9 "De Fsudis").

T thoery with regard 1O the qeclaru?lve
effec%hgf Compiomise just as that with reg;rdhgge
the declarative effect of partition seens dor ay
been devised by feudal jurisprudence 1n orde ¥
free compromise frono thsz ohllgat;on‘of pg§1n§
certain sum of money anf from th:z necessary

i i & sinother
nation of feudal tensments. AnNo
ﬁ?guieﬁi is ths analogy between compromise and &

the approval of the lord which were required for

I —
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udgment: it is said, in fact, ¢
tﬁaqﬁmh{?g but a judgmant givén §§tt§§m§§§§i§:
! gm?elv;e: ¢?T;ﬁ theory has alao been accepted
i Liadern aocurinzg whinl howeveyp acknowledges
;e:t 13 is u fxqfinn wliicn n2y or may not cor-
fs"Fhat of prevaating ths bafys gl Fietien
wanted to extinéh{éhdhu““ iy P i)
from arising egain; in pr
rights belonged to
the compromise end-
created or transferred

The ‘comsequences of thi
. 1 5
bromise are the following:- © Sharseian of deN

1 bompromise doe
of the obligations which it
therefore their character and securities hold

gocd, unless therz is : -
1mplied So the contrar;? agreemsnt even though

8 not imply a novation
acknowledges and

2. compromiss is not
:Eptible offl dissolution for noﬁ—;:r?oiﬁiiéeszg-
th;tpirf of one of the parties, The reagon is
¢ hs rights acknowledged by the com romise
© not owe their origin to the agreemen%. ¢

Xs when it refers to u i
s . wvner
real rights ovar lumovables, itushoufglgo:rbgther

subject to regictration in the Public Registry

4. it does
any obligation of warﬁiﬁt;”ﬁly the assumption of

because it is he who tr&nsfey any of the parties

5 Cow Pl gz pn rinot 58rve ag ‘tj ol (=]

- SEEALLER - 1 o a

fO acquln‘al i ] N b o i E R v ec g
r t X i n of 10 ears b auge

the title mustv be an RS .
ownership. =it 8c% which is apt to transfer

Exceptions

. This fiction oly 3
the parties who arge;;éy T orprets the will of

the contract new obligati
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other and the latter assumes a new obligation
which has nothing to do with that claim. The
second case takes place when the assignuents
wade by the parties or by onz of them consists
in the transfer of a thing extranzous to the
sult and b=longing to the transferor. In these
cagey it is evident that compromiss may bs dis-
solved for non-performence and, when it is the
cage, it.is subiect to rezistrztion and it pro-
duces the obligation of warranty and it consti-
tutes a suitable title for preseription.

Penal Clause in Corprosise

Art, 1818 lays down:- a penalty clause
stipulated in a contract of comproumise against
the party who falls to fulfil the.compromise
shalf be in lieu of compensation for any damage
caused by delay without prejudice to the obli-
gation to fh&fil the compromise.

Vhen dealing with the penalty clause in
general we have sald that it is the invention
of the parties (to be argued from the text of the
contract and from all other circumstances) that
decides whether the penul clause- should be
interpreted as agraed upon in compensetion for
damages arising from non-psrformance or for
damages caused by delay. In compromise, on the
contrary, the article cuoted above lays down the
presumption that the rénaliy clause is to bs
regarded as agrecd upon in compensation for
damapges caused only hy delay.

Thie prasumption is based on the przsumed
intention of the parties; in e compromise the
partics intend to put an end to the lawsuit
definitely hy nzans of their reciprocal perfor-
mances; now, 2irce the penalty clnuge is regarded
as agreed vron 10 compensution for damages :
caused by ncn-pericruance, this would mean that
the dispute is setiled in a different way from
that in which the parties meant to settle it.

Thersfore, the penzlty clause it presumed to have

been agrzed upon only in compensation 'for damages
caused by delay and conseguently both the penalty
and the exscution of the compromise nay be
demanded.
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Impeachment of Compromise

The law deals with the nullity of compro-
mise in art. 1823 and in the articles which fol-
low. With regard to capacity, consent, object,
ceuse ond form the law nakes reference to the
general rules governing the nullitﬁ of contracts
which are applicable also here. owever, our
law, following the Code Napoleon lays down
certain specizl rules in regard to error as a
cause of nullity-:of compromise on the ground of
vice of consent.

The most important rule is that which,
distinguishing betwsen mistake of law and mistake
of fact, luys down that mistake of lcw is not
a czuse of nullity. Thig exception to ordinary
rules vizs besed in the Code Kapoleon on the
consideration that the parties to a compromise
are presumed to be assisted by their lawyers.

It cznnot be said that this is 2 good reason
beczuse the essistence of lawysrs doss not

exclude "e priori" the possibility of srror in lew.

As to mistake of fect, =art. 1824 lays down
that it is 2 czuse of nullity of compromise,
provided it be the determining factor, both if
it refers to the person with whom the contrect
was mzde, or to the matter of the controvarsy
which the partiss intended to coupromiese.

Art. 1825 =zpplies this rule to the ezse in whioh
the compromise owing to a mistake of fact.was
pmade in execution of a title which w=s null.

The consent of the parties who believed that the
title was valid is evidently vitiated by a con-
gent on the substance of the dispute. 0Of course,
it must be = mistzke of fect, becazause if the
mistzke a5 to the validity of the title is a
mistake of low, it does not mnnnul the comnpromise.

There is a mistake of feaet e.g. if the
parties that the testament made by = persan who
is under 18 gears of age is valid, because they
erroneously believed that the testator was of
full =2ge; if on the cohtrary the parties know -
that the' testator is a minor but they believe the
will to be valid, because they do not know thet
the law requires full cge (except in czse of

remunerztive dispositions) then the mistzke is
of law. :

‘The said article 1825 provided that igmrpo~

jge is not null in this cese, if the par oigt
ﬁ ve expressly taken such nullity into acc s

% W“ﬁ.hﬂfﬂly neceasary for the law to say 80,
%ec*:se in such o cage the parties were auagg

£ the nullily; it mact therefore be prgsumlf
:hat the party who could have availed hlmﬁet

£ such nullity has rencunced to 1T and t 2 o
Oenunci&tion is cne of the reciprocal conces

ghat form the object of the cowpromise.

r applicetion is made T0 =2 gimilar
ase %30323. 1856 which sanctions the nullity

cf a compromise based on documents which ar;
Oubaequently found to be false. The mistake

§n thig case refers to the bellef_that thos? 5
Eocuments were genuins. In the first case, ﬁr .
1825) the compromise referred to titles whlg o
were believed to be velid and_whlch wers sa(iazs)
nently found to be null end in the second s
it refers to documents which were telieved TO
genuine but which were found to bes false.

imi i smplated
ther similar case is that contemplal
b lﬂégothat is & compromise congarning an ;Ehzg.
r{tance depending upon o will which is not own §
such a2 compromise is declared to be null.

The l=w seems to consider =s cases gf guiliw
ty on the ground of error those contempluted in
art, 1827, 1828. The first cese refefs goba .
compromni se concerning =z dispute ter?ln_Ei ly
gentence which has become cbsblute znd _ga %hia
Strickly spezking, as wevhave_already sald,
this o case of inexistence of ccuse.

scond case refers to & compronise made
in igﬁgiagce of documents which zre subsequently
discovered when such docuuments would hufi show¥°
that the right belonged to one of thz perties
the compromise. If such documents had baen 2
concesled by the other part{ there would be fr§u
on-his part, and fraud is slways a cause of nul-
lity. If the parties were-aware of ths existence
of such documents but were unzble to discover
them, this does not entitle them 1o impugn the )
compromise on the discovary of th: documents.

a hes
Apart from these cases, ths law distinguis
accordgng to whether the parties have compromised
.genarzlly on all the differences which mey have
exigved %etween them or merely on a single matter
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Wwith regard to which it subse uentl
from‘the documents that one o% the gaﬁgggétgad
no right -on that object, In the second case

the compromise is null and the ground for nullity

is ﬂQt;.?? the legislator seems to hold, the

:iggroilﬁuwr?ﬁardrtu vhe object but the inexist—
e ilais.vy of the cause i "

T 2. of the "res

In the firut case, i.,e, 1 E
compromise save in the case ofnfg:ig o{h§2n5§gi
covery of the documents is not a cauée of nullit
because the documents discovered after the ¥
comprouise could only show that one of the part
ies had no right over a purt of the object gf B
the compromise; but the partyes who have compro-
mised generally an all matvers that were pendin
betwegn th;m show that they wanted to decide al%
questions indivisibly; and it would be contmar
to their intentions %o admit that they wansad go
lgave open the way to impeachment of the compeo
?éiﬁrgﬁet¥e ground_o{ tge discovezw'of documgnt;

.%o a special object
the stability of the entgra cgggrgﬁgga?ndanger

! And, therefore, in the case

: omitt
law that is in case of compromise on sggegglthe
specifled questions and when the documents refer
only to one or a few of such questions, it is

to be maiptained or annulled 2
el ined s Tr2gard being had
document:?151vd 1§portance of the discovered

Finally, Ars. 1829 lays ﬁo
v d wn that "

t?e”part{es has a right to.demand the cbﬁiggtzgn
° any error of calculation incurred in a com ro
mige . The nistake must be common to the pagti;s
a? must ;esgl: from a mathematical arvlication
,gheiggogglnclpretegtablished in the compromise

: » B mlstske incurred by an i .
ties in calculawing the advantage ik taa DT~

: a2 % flages wh

hoge to derive from the compron%se, dégg Egiyf 11
ggigrwz¥isrgztigle; and the sams thing may be #

] gard 1o a mistake relati
thing which is reall obse ¢ tios The il e

i ure i

or which gives rise {p q qudstggnng; %;ﬁuidated

. - 3
- —
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Tit. XV, XII, XVII

Contract of Loan

These titles derive from Ord. III of 1861.

Contracts of Loan are those by which one of
the parties receives a thing from the other
party with the obligation of returning it in kind
or an equivalent to it, after having made use

‘of it for a certain time. If the thing must be

returned in kind the contract is either "commoda-
tum" or "precarium" according to whether the use
has been granted for a certain time or may at

any time be revoked by the lender when it pleases
him. If the borrower is bound to return the
equivalent,. then we have the contract of "mutuum”.

"Commodatum" and "pregarium" have for their
objeet "res infungibiles" and sincde these must
be returned in kind, the borrower may use them
but not consume them and therefore these contracts
are called "loan for use".. On the contrary,
"mutuum"” has for its object "res fmngibiles"
that is such things becauseteither because of
their natural destination or because of the deg-
tination intended by the parties cannot be used
without being consumed and therefore it is known
as loan for consumption. In "mutuum" therefore,
the borrower acquires the ownership of the thing
lent and the lender is only the creditor of the

equivalent.

]
Conminon characterigstics of Contracts
ol loan

die Gratuitous nature. The threes
contracts belong to the class of gratuitous

contracts.

This character is essential to "commodatum" .
and %0 "precarium" and it distinguishes them
fromlease; however, it is only natural to "mutuum"
in which case the lender may stipulate interest
in his favour.:

2. They are also real contracts, be-=
cause they become perfect only when the thing,
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‘which forms the object, is delivered. This is
no bar for the validity of a promise of loan
which is binding on the promisor,

"Commodatum"

"Commodatum" is defined by art. 1920 as
that contawet by which onesof tﬂe'partigs delivers
a thing to the other to be uged by him gratui-
tously for e specified time or purpose, subject
of the obligetion of the borrower to restore the
thing itself,

Requisites:
i
As to capacity end consent the general.
rules-of contracts apply; as to the objectgﬂrt.
%921 lays down that all things which are not
extra commercium" and which are not consumed by
use may form ithe suWject of this contraect.
;Nog pogest comoda{i ed quod usu consumitur nisi
orte ad pompam vel ostentationem gqui ecipiat”,
(Ulp, frgg. 3 para. 6 Dig.). RS SRRy

In thic respect rather than to the :
destination of the thing, regard musthbenﬁggrié
the destination expressly or tacitly agreed upon
by yhe pgrt}es who may render fungible what
ordinariyy is non-fungible and viceversa, e.g.
the Starsbourg pie. 1t is not necessary that
the object be the property of the lender; because
the function of "commodatum" is not thatnof
transferring tha onwership of tha thing.

It has been doubted whether immova .
be the object of "comnmodatum", Labeo tgéﬁzhﬁay
that only the use of immovables can be granted
but not the commodatum. However, the contrar§

opinion was already prevalent i
Coras 1 Dig) P in Classical Iaw

The requisites proper to this contrac ¢
that the thing must ge granted for a deter&igggé
period of time or for a determinate uss and that
the contract is perfect only when the thing is
delivered. The form of the contract is free.
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Lffects

A. QCbligations of the Borrowsr

1a He cennot make use of it except for
the purpose determined by its nature or by express
or tacit agrezmant (1923). The sanction to this
obligation is his responsibility even for fortul-
tous events, in case the use he makes of it is
in violation of the agreement. .

oy He is bound to look after the safety
and preservaticn of the ching "uti bonus pater-
familias" (1923); he ig liable therefore for
"eculpa lata" and "levis" according to_general
principles (1924) but not for "eulpa levisaima"
and mush less for-any loss or damage which takes
place through a fortuitous event without any
fault on his part. These damages ars borne by
the lender according te the rule "casus sentit
dominus"”. The borrower is neithsr responsible
for any deterioraticn caused by the lawful use
of the thing (1928) becauss the contract of
"commodatum" confers this* 'on the borrower and
"gui guo jure utitur non videtur iniuriam facere".

The rule that the borrower is not liable
for damages causged by a fortuitous gvent is sub-
ject to exceptions in the following cases:

B Art. 1925: if the borrower <mploys
the thing for a use other than that agreed apon
or retains it for a longer time thah that agreed
upon, then a fortuitous event is regarded as
"culpa vel mora determinatus" and it is presumed
that the thing would not have perished had hs not
employed it for another use or had he restorsd
it in due time, The borrower, therefore, i1s
entitled to rebut this presumption.

b. Art. 1926: if the thing lent perishes
through a fortuitous ewvsnt against which the
borrower would have been able to safeguard it,
by imperilling his own property or if being able
to sa¥e only one of the two things, he has prefer-
red to save his own. This obligation of preser-
ving, preferably the thing lent derives from
frag. para. 4 and it is based on the obligation
of gratitude which the borrower is bound to per-
form towards the lender who has granted to him
the uss of the thing gratuitously. Eut if he
sacrifices his own property in order to save the
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thing len?, hehas the right to be compensatésd.

¢. If the borrower has undertaken
responsibility for all damages which may happen;j
this agreement may be express or tacit but it
may be argued from the mere fact that the thing
was valued at the time of delivery (1927).
Such a valuasion has only the effect of esta-
blishing befcrehand the value of the thing, in
arny cece whare the borrower is answeruble for
damages whiclh may happen. The French (1883)
ahd Itelisn (1811) Codes infer a tacit assumption
ef the risk cn the part of the borrower from
the mere fact of the valuation.

3, He is bound to restore the thing in
kind.

In case the thing is granted on a title
of "ecommodatum" to several persons together,
their regpongibility is "in solidum".

B. Qbligations of the Lender.

1. He nust re-imburse the borrower for all
extraordinary necessary and urgent expenses in-
curred in order to preserve the thing. Extra-
ordinary expenses are thode which do mot refer
to the enjoyment of the thing, becuass these
are at the charge of the borrower (Art. 1929),.
The expense must be urgent because otherwise
the borrower is. bound to notvify the lendsr in :
order that the latter may provide for the preser-

vation off the thing and incur the expenses
himself.

2. He ig liable for the dzmages which the
borrower may suffer in consequsnce of any defect
in the thing lent, if the borrower knew of such
defect and did not apprize the borrowsr theresf.
This responsibility rather than an effect of the
econtract, is the elffect of delict or quasi-delict,

Cessation.

"Comnodatun" ceaseés by the expiration of
the term agreed upon or by thz employment of the
thing for the useé for which it was granted. In
case ths lender is in a pressing and unforse=n
need of making use of the thing before the terms
agreed upon expires, the Court may =t its
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to return it as
i on compel the borrower i
%tg;rggitha negd is ur%anttand ¥gsgiggo§gzgga 5
2 pime of the contract. ;
attggngtgd regtitution, the lenger is bgzgﬁrggd
%nimburse the borrov.er of any expsnses > théng‘
%ﬁ the latter in ord=r to make use of whe

(1931).

& e death of the
datum ceasss also on the _
roﬁgiwoif the use was granted %90 him pergonal
E;r Otﬁerwise the generalhrule 2fegogg§%§dét
i e - pr:esumption that the partil :
}'i'tE2;sglvea gnd for their helrs applleghagg
ig therefore it does not cease on the death

any of the parties.

. Proof relating to the nature gznyggnggptgggg.

Commodatum is very similar to }easedwiﬁg
the difference that one 18 gratuitous igtherwths
other is Oneroni:. In case of dcupt whe M
contract is commodatum or lease, toe preggmp
g that 1t 1s commodarun 288 BRITT 2CC must show

who alleges ih& :
tiggtgﬁa rant was expressly or tagltl§5$%§66d
upon (1934). A tecit agreemint may gm e
from the condition of the parties, %g T
quality of the thing, from long continue
end from othsr circumstances.

Precarium

i the
carium (Art. 1935) diffsrs from _
loan E;iuse in that the party who lends the ??lngea
has it in his power To take it back when he plesses.

The rulss of cormodatum therefore applgg

with the only differcnce that the bor;owef 8
pound to retura ths thing to.the<lenddr Klena
the latter demands such restitusion and eeﬂng
not delay restitutﬁonionfanf g;gg%id?g:riﬁicﬁ -
not even on the grouad ol Tie jud i

-1 ctain therevy (1936). It is only in
géggtwigra it appears that res?iqutlon hag b:g@
demanded with intent to cause lnjury Eo T epa ¥
who has received the zh1§g, that the Dugtiﬁdﬂl-
grant him time, because "malitiis non es
gendum" .
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Contract of Marriage or Matrimonial Agreements,

Marriage implies a common life between husband
and wife, which, as & rule, is destined to have =2
long duration, and a cormon life has as a necessary
conseguence certain common pecuniary interest which
give rise to various questions relating to propertiy.
Merriage itself gives rise therefore to the necessity
of a matrimonial regime which must have for its
object the regulation of the property relations between
the spouses, especizlly the equitable apportionment of
the means of both spouses for domestic expenses and the
edveation of the children. So much so that the German
Civil Code of 1900, the 3wiss Code of 1912 and the
Italian Civil Code of 1942 instead of dealing with
the matter in the Law of Contracts, as the French and
Maltese Legislators have done, consider matrimonial
agresments as a part of Family Law.

It is for this reasson that, a2lthough it is
ossible to imagine a system which, without *zking
to sccount the rights and obliga%ions of a pztrimonial
character, arising from the status of a married person,
would subject them to this effect of Common Law, yet all
positive laws establish different metrimonial regimes.

In fact it is necessary to determine by whom
and in what proportions the domestic expenses are to
be borne; whether the property of the spouses should
remain separate or instead form part of a common
whole; whether the husband shouléd have a special
right over the property of the wife, or whether she
should retain its administration =nd enjoyment;
whether the acquests masde during marriage sheould be
divided on its dissolution or should be the property
of the husbend and of the wife. It is glso necessary
to establish what should be the rights of third
parties who might contract with the husband or the
wife, and especially whether these rights are available
only against the property of that spouse with whom
they have contracted or also under certain conditions,
and within certain limits, against the property of the
other spouse, This reference to the questions-.which

arise in the matter bears out the importance of a
matrimonial regime,

Yl -

our law, followlng the example ofhtgaaFggQEQe
ivil Code, has not, however, establishe g ot
v whiéh ig binding on all married per 3 e;n oo
i:gimganted them the faculty of ehoosing biagn S e,
feiegt gystens and of modifying within cer
the system chosene

the spouses
certain point, therefore, -
Ugtggsaof thelr property relations whiih zgiirests
%izém%o regulate in the way which suitstﬁgi Ehny i
. » this object it is necessary a
bigtulazg thelr matrimonial agreements %?dui;tizn -
:vigent that in the absence of such aha %he R iee
aystem must be established by laﬂ.’ T Esby e et
ried without a contract are governs Y B er.
ﬂ:iabliahed by law; which hast; i&bigdigricnt}aot =
applies only when e <
5?23“?2 %;s g&t been expressly agresd upons

‘that
The system which is sstablished by our #:waig tha
£ Community of Acquests, which, as fai as me A,
p rned, derives from the Code de ko ﬂ?’t G0k < e
oonci Pa;as. 17, 18 and 28 The same SY8 gh me 2
Gg; tgd in Spain, in the Us5.8:Re,y 1D 3cve§can~statea.
Kmegican Republies and in a few Hogzggiﬂirand i
i tem established in France,
%Eisii%aein ; more gomp§%§eﬂgi$:r:Z§T%;ig¥ ki
udes also 8 e
ao%ggigf %gz;ark, Horway and Portugal have aggggf%n e
S;atem.inown as Unlversal comTuni:§;te%g g%pcommunity
' or less comprehensive s
iﬁésg Tzrihe separatist systen, accordin%t;p WThis
eﬁ of the spouses retains his ovn Dprope ia' gigteni
:?gtem 1s adopted in Italyi Ausigii; Rgﬁizaria g
nd, Czechoslovakla, YUgos ’ i
Scotlity,or the South Amsrican States. tinwggg ® st
maﬂﬁﬁries the separation is complete bo AL
gg ounership as well as with regard to u

administration.

In other legislations this system is migigzgaghe
thus the German and the Suiss 0TS 0528, G or the
nijoyment an e a i
S?igi?%ytgg ihg wife which, as @ rule, is dotal prop

he tendenoy of modern leglalations is, 2%2§;§%§2:
3 ethc geparatish System, which, from & g
Lol af view, conforms more to modern ideas aomic
%gigiigy of tﬁs gouses and the social and econ

ptatus of women.
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In deetrine, however there i ng En
. 8
in faveur of the system o% Communityabggggse I:nf w
more sulted to the common 11ife created by marriag:'
E]

because under the lat
sellen 1o pariany o8 Egg igstam she would not be

Although the spouses

e are free t
tho viricus systems, Siiil that aetigniloosc,betveen
e M _,§a le importance because it governaythaw g
mairiagg > “ggirﬁfd persons who do not stipulatoe

= ents. It is for th
o1k Dace (Goue de Drodt Givil, Vai. Iyt marit Figute]
adoption of the ze arat 4 :

izaﬁggiiegil System would Pesultpinevig:bgﬁ fioggrty
husband'ﬁhdow?fgreat extent of the union between g
P them,eiingéufg Sg%ggiaway with every interest
the indissolubility or marriagatute RiSRN manace %o

L]

On the other hand, h
sal Community which in;lugg:v:fi Eﬁe system of Univer—

spouses and subjects it %
?ﬁgbagg Would pive him.exgeggfv:dgipiStration el
Wile to dengsr and woulg d i
s o ey €prive her o
disposing oi any part of hep Property nﬁﬁggi gfﬁgéﬁy
¥

thus renderiny n i
FAh ner in g .
her won propzrty, certain sense "non domina! op

;gﬁ: ﬁii?i?iﬁﬁdwif igi f:ﬁﬁre marriages (Section 1280)
& ospecti *
mactinges celPoritod Lo fors pEREELYe T nege
ugal partnership or without private wéitin;’ under
-

Contract of Marriage,

The specifieo object of ¢ |
his contp
:;:a?éig?%gﬁstg:tﬁgggeiaybregime whichaf; ig Eﬁigrgf
sband ang : ur-
:giy iogged upon by positive lawx,wiﬁféhitrégtfa?o
= tgsrw;;swﬁ?ghligeﬁggato regulate theirgrelagiggs
conv
penses them from certain 1eg§?i:3;dfgi§£§m e
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Like every other contract marriage has its inter-

" nal requisites, l.e. the capacity of the parties,

thelr consent not vitiated and an object, which must
be certaln, lawful and possible, and its external

requisitiés , i.e. a public deed. Another requisite
proper to marriage is the time in which it is con-

tragted.

Particularly important is the theory relating to
the objeet of the contract of marriage; it is a complex
act which 1s very similar to the act which constitutes
partnership and, independently from other incidental
agraements, in practice it usuwally containsi=

le The marriage agreement properly so called, by
which the parties adopt the legal system or a different
system by means of clauses which suit them;

2« The donations made tc the spouses, il.e. the
settlement of dowry made by the parents, by relatives,
or third parties, with the necessary conditions regard-
ing the transfer or otherwise of the dotal property

to the husband.

3« The gift made by the spouses reciprocally, and,
in partiecular, the promise of the dotarium made by the

husband to the wife;

4. The declarations relating to the property pos-
sessed by each of the spousses which have a practical
importance in the liquidation of the community of

acquests.

The Principle of Freedom in Matrimonial Agreements.

The fact that marriage 1s looked upon favourably
by all positive legislations necessarily implies that
the contract of marriage is very well looked upon as
well. This is evinced by the liberty of the partles to
stipulate any agreements which they think fit inecluding
also certain agreements which are prohibited by common
law. In particular the following agreements are valid:

l. An egreement that all the children or some of
them be brought up in the religion of the mother (Sect.
1282). This provision, which is an exception to the
rule that agreements contrary to "patriapotestas" are
not permissible, 1s meant to facilitate mixed marriages
between a non-Catholic husband and & Catholie wife,
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which Canon Law allows only under the condition that
the parents bind themselves to bring up the children
in the Cathollc Religion. Now this obligation of the
husband and father 1s sanctioned by this section.

2. The donationa of future property and also of all
the property which the donor may leave at the time of
his death. The validity of these donationa is con=-
trary to the rule that donation can only have present
property for its object, and if it includes future
property it is null as far as future property is con-
cerned (Section 1835)s it is also contrary to the othen
prineiple which prohibits agreements of future suc-
cessions In contemplation of marrisge, on the contrary,
any person may make to the spouses or to the future
issue, a donation of all or of a part of what he may
have at the time of his death, which amounts to an
"institutio heredis". In fact donations of this kind
are called "contractual institution of an heir'.
Husband and wife may make such a donation to one anothep
during marriage, Eust as the spouses may in contempla-
tion of marrlage (Sections 1900 and 1906).

3+ The promlse made by a parcnt to one of the :
gpouses of not leaving to him or her from his estate a
smaller portion than would be due by succession "ab
intestato"; or of not diminishing such portion by
donations in favour of his other childrzsn or of other
persons; or of not giving or leaving to any of his

other children more than what he would pgive or leave 12
the spouse (Section 1284). ;

The first agreement only ensures to the spouse a
ghare of the inheritance and it does not in any way
limit the right of the promiser to dispese by acts
"inter vivos" under any title. The second agreement
is more effective because it limits the right of the
promiser to make donations in the sense that the amount
of the donations 1s considered to be included in the
inheritance of the promiser in order to ecalculate the
portion of the spousc; and in case the assets of the
inheritance are insufficlent, the amount of donations
1s subject to reduction up to the amount necessary for
the formation of such portion. The third agreement is
knovn as "pactum de asquandis liberis" or "de aequitate
servanda inter liberos", and it prevents the promiser
from preferring any one of his children by leaving to
him a larger portion than that given or left to the
Spouse.

~uk] -

: aw did not admit this exception to tha
rohiggﬁignLor agresements relating to succass%on
XV. Code de Pactis). Comnon Lav, though con ggry
to agreements on future succession had, under e
influence of Tuture 1deas, introduced a ver{ ¢
important exception with resard 1o contractz o] e
marriage wnich were considered as true fami ¥ agt &=
menta capable of containing any sort of agreeme
future successlons.

he three kinds of sgreements which we have
just gentionﬂd avove were admitted in our pusicmify
law which was subsequently sanctioned by ?nandun al
cipal Code Bk. I1II, Ch. V. Para..lj, and were gi%ion
served in our present lavs for the sake of tzaF ch'
Foreign ccdes have been morse rigorousland th?"ii? s
Code does not admit any excepticn to }ha pro:lgh o
of agreements on Xuture succe531on_oﬁner than the
moontractual constitution of an helr.

L. The renuneiation to the future sugceszﬁin Dgr
the parent or other escendant ﬁn viaw ?¢ a ltiggent
of a donation "propter nuptilaa made E} such p
or ascendant to the spouse (Beetion 1284).

Also this kind of renunciation ?as{yrohibiggd
in Roman Law (B. III, Cede de Gc:l:l.a—*_*c,zlt.on::r.’t;uf.).Itawr
was first introduced by ~ustom cspcclallJilnfnvcﬁr,
in order to concentrats all the property d?thf i
of male children, and Camon Law szonetione -thcﬁch
renunciatione when they aprs confirmed on 2§ n .
1TI, Quamvis, in ths 1 s8t0 delle Decretati, L
Pan%ia"). These renunciations were also‘pcrwt
by our {funicipal Code, whiech, nqwavcr, dldono 4 L)
require the oash (Bke III, Che V, paras. LO an 3 A
The renunciation must bte mads 1n consider%tlgﬂeo
the dowry or donation, and it m?st r?ferd gt. R
inheritance of the parent cr other ascecndant; ;
over, it must be expressed under the sancfiogloh n
nullity, owing to the serious consequences wnlc

may glve rise to.

Restriecticons to the Liberty of liarriage Asgreements.

rThese restricticns are laid dcwni%n general terms
st 123 2 hi it any agree-
teations 1231 ond 1282, which proh it
igh:e;g;trary to morals or inconsistent with the zules
% tained in the subsequent sections or contrary to
g rule of law. Besides thece restric-

rohibitoxy c
%?gng,othere are other speclal ones expressly esta
wlished by law. These are:
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1. The prohibition to contract any partnership

or cormunity of property except with regard to acquisitiong
Section 1280); .

2, The prohibition to enter into any agreement ip
derozstion of zrny of the rights deriving from pveternal
autkority, or pertaining to husband as the head of

the family (Section 1282). It follows thzt any agreement
authorizinz the wife to have a separzte residence or

subiecting to her consent the choice of the conjugal
decicile is null.

Tor the _same reason, any derogation to the
rizht of "Patria ZFotestas" or to the lazws of "Tutela",
“irority 2nd Emancipation is null., The spouses may not
—0iify *he rights znd oblisations which are attributed to
thza or imposed upen them by law, with resard to educgtion,
correction 2nd maintenance of their children or to the
2dminigtration of their property.

Egually null are any =agreements which tend to
=0éify the rsspective rizhts and obligations of the
sacuses in the Commmity, such as e.z. an agreement which
sutordinates to the consent of the wife the acts of
agrministration and of dispoeszal of the common projerty
z2de by “he husbané or which subjects the common proneriy
0 fhe+debts contracted by the wife without her husband's
cornsent,

Z. Ths prohibition to enter into any sgreement

or 4o nm=ke zny wziver tending to vary the legal order of
succession ei*her with respect to the spousss themselves
with rezxerd to the succession of their children or with
Y ] to the children between themselves.

This provision of Section 1283 is nothing else
tut =n zppliczticn to the most frenuent cazsss of the
zrirciple which prchibits any agreements on future
successions sanctioned by Sectiorn 1027 2nd, therefore,
it zmust not be interpre ted restrictedly but as relative
*o eny ecreensnt of this kind, savins the exceptions
which we have zlresdy dezlt with, Seection 1283 mentions
2lso the testamentary dispositions zllowed under the
provisions of the Civil Code, and is evidently making
reference to the testement "unica Carta" which very
often contains provisions in which husband and

wife lezve property to one another in cornsideration of

-y -

what they receive and has almost the nature of a
contract.

4 blic poliey is

The restriction with regard to ou D
nothing else but 2n zpolicetion of t%ig p:iﬁiiilinzhig
: T to laws c¢f publie policy =n<
smy agreement contrary B e e e nt
rorals ip pull. The crss 0f & Bazraags S50 =
wozir?“y to morzls is very rere. Writers gafe thiusive
cipmoié of a contract of marriage made in t.inexg 7
in%e%est of the parents, who have in a2 cirtib waility
sold *heir consent %o the parrizge. As %0 ﬁii EP s
of agreements contrary to =ny Pﬁ?gib:::g{*:ns“nuility’
i absence of a provision wni ancti
;ip:gzsly, we must apply to each particular case the
theory of virtual nullity.

Capacity of the Parties

With regard to capacity, there are the following
+wo special rules:

i t joce
1. A minor m=7 now enter into =z rparr 28 .
aeveement unless he is zssisted by the paren?lii-€;251no
pz;ernal authority or when toth perents are wl
suthority of the Court (8. 1285).

2, 1In case of 2 person who is }ncag%hlefofhe
contracting owing to interdictien, the suthority ot =
Court is necessary.

In both c=zses the reason for this p?gv;sion is
tne personal character of these agreements, wilcérsorﬂlWy
therefore recuire the contractinz party to ac ‘?b- orellyy, o
and it does not =1low 2 minor to be represented BY =
nor an inhibited person by his curator.

Form of Marriage A-vpements

211 marrisge szreements, whazeyer th?iiigontents,
in of nullity, be expressed in 2 DU P
Etféltsgitgin 1280) ; and,in order to ke e?fectigg vig-2-vis
third parties, they must be inscribed in thetPub ic
?épist}y. This requisite of publicity is no 3ne B
gpﬁlication of the princinle of_puglicét§n1§h:_:qme
= it 1s base +he -sam )
transfer of immovables, but i 5 R e ihy
i.e. the interest of third partles, il oy
%ﬁ%ﬁﬂ%séf %ge rights of the creditors: over Fhe p%gge-ty
of the husband or wife, respectively, with whom éy
may have contracted, and over the propgrty agqu;:gd o
during marriage as well as the power oI the hus
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administration and of disposal and the Civil Capaecity
,of the wife in the matrimonial regime. '

The importance of the publicity bécomes greater -
" in case one of the spousesg is a trader, and it is fop
this reason that Act XXX of 1927 contains special ruleg
on this matter. These rules impose on the notary 3
receiving a marriage contract, or any deed, varying
such contract between persons any one of whom is des-'
eribed in the deed as a trader, the obligation of il
within 15 days an extract thereof with the Registrar
of the Commercial Court who shall cause & copy of the
extract aforsaid to be posted up at the Exchange and
published in the Government Gazette SSection 31, Com=*
mercial Code). They further provide’ that every notary
who fails to comply with the said provisiong shall be' '
liable, on conviction, to a penalty not exceeding ten
pounds (Section 33, Commercisl Code). The same obliga= |
tion 45 imposed on the spouse who becomes a trader
after marriage under the same penalty; besides in case
of benkruptey the spouse may be ddeclarsd fraudulent
bankrupt if he falls to fulfil this cbligation.

Time in which Marrigge Agreements may be Contrnétad.

In Roman Law marriege agreements could be contracted

even after the celebration of marriage and the Code da
Rohan admitted agreements made after marriage on condl-
tion that the Judge intervened in order to ensure thai
the parties have acted of thelr own free will: this '
rule has been preserved in our present laws which requirg
the authority of the Court of Voluntary Jurisdiction.

By means of the same authorlty the parties may also
alter the marriage agreement during marriage. In French
Law, on the contrary, in conformity with a usage, dating
back to the sizteenth century, marriage agreements can
only be contracted before marriage, and cannot be
altered afterwarde. This principle of unchangeabllity.
is justified by the fact that public interest requires
stability in the marriage regime; it is required in the
interests of third parties, btecause no system of publi-
olty could protect them sufficiently if marriage settle-
ments could be altered at any time; stability is also
required on acccunt of the fact that marriage agresments
.even in present laws have maintained the nature of a
family agreement; and it is also required as a protection
to those heirs of the spouses to whom the law resevrves

a portion of the inheritance ("heredi reservatari'),
because if the spouses could alter the marriage agrec-
ment they would be able to simulate reciprocal’ donations
which would violate the rights of legitim and of reservo.

'4n gpaim (1321), in Portugal (1105), and in geveral

- t,ur'_’,.-

. ; ehangeability Mo,
ons the prineiple of un ze.
gggntggg;tgga;n Belgium, in Holland and in Italy (e

other legislatlons.

HoweVers doctrine ackngwledgas that & c?a%%Z may
take place auring marriage in the property o o saritat
uses which would . justify a change 1n the g? e
iggima, and it therefors supgcests several mo fic

-to the principle of urchangeability, and some modern

legislations, such 28 the German (1432) and the Swiss,

. oivil Code hava adopted the opposite principle.

tions
var, Lf we take into account the excep -
hiohﬁggg geﬁerally adrnitted to the rules of unchgggg
whility and on the other hand the conditions rgqg i
i rder to effect a change in marrizge agreemsn s% e
tﬁail find that in practice the two systems are no

different es they erpesrl to be in theory.

£ the Court
our law reguires the authority o
for anggt—nuptial marriage agreem?nt in cage ighgiga
not been entered into beiogé,iandtti zgigigga? g
) 4 : uring n :
in the marriage apreemen tho merclagey Lo o
t only the authority o e leo
gﬁg%izizrgobe noyprejudica to the rights of thahczi:ir
en or of third parties (gection 1288). In bctrda;. i
;oreovor, the pudlic deed 1s raq%irgd, a%gsighgrd r
tract may have effect vis=-o-= 1 !
thatiggeigcﬁust be inscribed in the Public Rﬂglﬁtr;,f
ﬂiﬁ it is subject to special publicity in case one ©
the spouses 18 a8 tradey.

theo

f a change made before the marriagse,
conséiﬁ ggsglg +he personag who had tgkei %irt tiezgg

tract is regaired, in conformity wit e %h =

o that a contract can only be modified by e A
e £ all the partles to it. However, this doei notr
ieg;uga those persons who werse present at the contrac
mgrely Whonoris causa's

5 anu alveration, vhather before or after

the mggriizg,oﬁr of a counter gggiirggtgé_(ggtggogust

8 cans of a2 P "
i e ﬁ?ﬁﬁrﬁyvizinﬁa;g a Eotc in the mergin of tgsa_
1290) the no% nection 1261). If the notary who {fcq;.:g
origingl 2§;cﬁhe? -ountor declaration is diffffe-. {LJN
i ul1erhad received the opiginal act, he muauﬂfiniq
thﬂ? w1$9t+er g note of reference. These Obligfy'?,;fip
i;pgzgd-crvnbtaries are intended to protect third partis
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who in this way on reading the original contract maf
become aware of the relative change. In defect of Li. -

note or reference, the change is not rendered ineffecti, -

vig-a~-vis third parties.

Effects of the Contract of iarriage.

The effects of this contract depend on the system
adopted by the parties: once this is established, this
contract has the peculiarity of producing its effecis
"erga omnes" end especially with regard to all those
who contract with the spouses during marriage.

This does not constitute an exception to the rule
of Section 1044 ("res inter alios acta") because mar-
riage agreements do not give rise to obligations against
third parties, nor do thsy create rights in their favour,
but they only establish the system governing the pro-
perty of the spouses, which third parties must there-
fore respect, and of which they can make use Just as if
it were a statute of a partnership.

The effects of the contraect of marriage as a rule
commence only on the day on which the marriage 1s
celebrated (argusd from Sections 1364 and 2122), becauss
1t is an accessory contract which is meant to regulate
the property relations between the spouses, and until
there is marriege there are no spouses, and the contract
of marriage has the nature of a project.

With regard, however, to donations of present
proparty under title of dowry or any other title made
to the spouses, there is nothing, if that be the in-
tention of the parties, to prevent the transfer of the
property given on donation being eonsidered as having
taken place immediately or the celebration of marriage
being regarded as an ordinary condition which as soon
as 1t takes place ought to have a retrospective effect,

Lapse and Nullity of the Contract.

The contract of marriage lepses if the marriage is
not celebrated or is amnulled. It is an accessory °*
contract which is meant to regulate the property rele-
tions between the spouses, and it therefore depends on
the marriage between the contracting parties.. Lapse
affects not only the marriage agreement properly so
called but also any donations which the contract con-
tains and which are regarded as having been made
"{ininuitu matrimenii", However, it takes place only
in case it is certain that the intended marriage is not

TS

to take place; if, therefore, the marrlage is
ggig%raged somg timé after, it is a question of fast
whether the parties intended to abandon or to maintair
the marriage agreement previously contracted. In
favour of the donors it seems that we should adanlit the
right of fixing a term for the spouses, on the explra-
tion of which without the marrilage having taken place,
the donations are to lapse. A marriage contract which
has lapsed does not produce any effect; only when the
lapse 18 a consequence ¢f the annulment of the mar?iaga
may the contract serve as 8 basis for the liguidaticn
which muet follow the annulment. ;

The contraot of marriage is null in the absence
of any of the internal or external conditions required
for its validity. The effect of nullity is that the
marriage is to be considered as having been celebrated

. without B contract and the relations between the

spouses are therefore governed by law.

nullity of the contract is not to be confused
with ggg nullity of any of the clausss which may have
been included therein, because there is no indivisibi-
1ity between th3 various clauses of the contract of
marriage, and therefore ths nullity of any cne of
them does not extend to the other clauses saving the-
contrary, express or taclt, intention of the parties.

Y

20‘-’( I‘Iz .

on 1292 defines dowry as "the property which
the w?ggtgr anygother person on her behalfl brlﬁgs to
the husband to support the burdens of marriage". All
that whieh the wife brings to the husband or which is
settled on her by the marriage eontract, is dotal un-
less there is a declaration to the contrary.

may therefore have for its object either
propeggg gﬁ?iﬂ algsady belonged to the wife or property
which is donated to her by other person on the ccca-~
sion of marriags. This is the most frequent case, L
because the dowry is generally settled by the parenys
or other ascendants on their daughter or descendant,
who receives it in settlement of her rights to the
guccession of the donor.

L
The dowry is given in order to support the "onera
matrimonii"; it is the husband who must provide for
sueh burden because he is the first person bound te
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provide maintenance for the wife and for their
children; it is thererore necessury that the dowry
be brought to him, and it is slgo necessary for him
to aeguire sufficient ricthts in order to be uble to
make use of it for that Surpose. A bonus pater-
familias provides for the neecds of his Tanily from
the fruits of his oroserty and from his income and
therefore the ri ht of aduinistration ond of usufruct
over the dotal Jroaerty are sufficicnt, whilst the
ownership of the srojerty remsins with the wifa.
This is why since the fifteenth century, Jjurists begap
to regard the husband as usufructudry and not as ovnep
of the dowry. This teaching was adosted by the
Code Napoleon, and slso by our low (nrgued from 8.1303
and 1512) becnuse in reality this obli.ntion of the
husband to return the dovry is udmitted in any ci:sce
In Roma Law the ovmershis which wns attributed to th
husb:pd was fietitilous, und in faet it wos
aclmowledged thnt the natural ownershis of dotal
property belonged to the wife "cum endcm res et ab
initic uxoris fuerunt et naturnliterp in eius
permonserint dominium, non enim quod legum subtilitate
;ransitgi earum in mariti satrimonium videtur fieri,
ec Veritas confusa vel deleta cgsg e
Rl Ry cst" (Const. XXX, Cod.

=

Followings the system of the Code, we shal
with dowry undsr the followin; sectioas:- Higent

1. Of settlaement of dowry;

2. Of the richts of the husband over the :
3« Of the inalicnubility of the dowry ; T
4. Of restitution of dowry.

Of Settlement of Dowry

According to the definition of Sectio
dowry is brought ot the husbund either b;o?hizsza
herself or by others on her behalf. It may therefore
be brought by the wife or by a third party as her
attorney or her Negotiorum Gestor (this was very
frequent in old times) by moeuns of property belonging
to the wife, or by a third 2erty with his own pro?erty
which he settles ns dowry on the wife. In this
latter case two juridicanl relations are created: one
with the wife nnd the other with the husband. The
first is a donation in contemslation of marriage
the second is a settloumcnt of dowry which give; Eo the
property given in donation the charucter of dotal
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property, and with regard to them the corresponding
rights and duties of the husband arise.

The rules which govern the act in the first
relation are those of donation in general and of
donations in contemplation of Hurrisge in particular,
with which we shall dexl in their proper place.

Here we intend merely to jive the rules relative to
this "donatio propter nuptias" in so far as the
property donuted is settles as dowry. Thess rules
are the following:=-

l. Persons who are bound to settle dowry. In
Roman Law as well as in our lawv the persons bound are,
in the first pluce the father, then the mother and
lustly the .escendunts, as long as the daughters or
descendants had not sufficient property of their own.
The other legislations do not imposc this oblipation
not even on parcnts, but doectrine almost unanimously
acknowledges that parents have a natural obligation
towards their daughters which is sanetioncd by law.

2. Ubject of dowry. If the dowry is settled by
the wifc with her own property (8.1293), it may
inelude all the prescnt and future property of the
wife or all her sresent proserty only, or a part of
her present and futurc property or one or more
determinate things. It may not include future
grogerty only beccuse this Torms the objeet of an
excedtion, which mny never be verified. A dowry
settled in pgeneric terms on all the property of the
wife does not include future property.

3« Ubligations of the Settler of the Dowry.
8ince the settlement of dowry is a contract of
donation it produces all the effects which civil law
attributes to contracts in general and to donations
in particular. With regard to the trunsfer of the
ownership of the thingd grunted, in case of a certain
and detecrminate thing, it talkes pluce as soon as
the contract is perfect, or, if such is the intention.
of the pariies, us soon as the marriocge is celebrated.
If the object of the dowry is u peonus, e.g. a sum of
money, the settler becomes debtor and the donee
creditor. In case of delay the settler is liable
for dilatory damajges which are _overned by speclal
rules. If the object of the dowry is a sum of money
the promiser owes interest at L% from the day of the
marriage or from the lupse of the term fixefi for
payment. These interests run ipso iure without the
necessity of an intimation, beenuse the legislator
did not want to compcl children to take judiciary
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steps against their parents. The s

be said.with regard to dotal moveablgzevzgigg i
"venditionis causa" the ovnership of which, as we
shall see laler. tasues to the husband who’becomea
debtor in the value which is attributed to them '
becaysc also in This cuse one may say that the éowf'
consists in a swmn of noney. In all other cases y
the general rules anply, i.e. the danagea are those
actually sustained (Sects 1301, 1302). :

Another special obligation o 2
dowry is that he is boundgto warrgnghihgcgﬁé;;rgf f
so settled (5.1300). The provision is conceiveg
in general terus and it applies both in case the
settler is a third party and in case the propert
is brought by the wife herself. ; .

The extent of the warranty is th
e same
in case of a sale or transfer and the settleisngit
warrant ;uuint defectz of the thing, and the existen
of the right tronsferred, The reason why this %

warranty whicli =3 a rule ig not required in donations
1S

%a imposeq,!1s that dotal property must support the
"onera matrinoniiv, and it is natural to presume
that the settler wonted to ensure the dowry to the
donec by securing 1t ageinst any eviction. The
action for warrinty belongs in case the dowry is
settled by a thiri party, directly to the wife and
indirectly alco %o the husband because he i

person claiming under her. .

4. Dowry settled by parents g
s k) I - The
rule, settled by the purents or by onedg?r¥h§;3 s a
ggiﬂo; 1aw,1folionipg the Code Napoleon, has léid
[ sveral rules in order t s e
two questions:- SR SR forloniag

a) who is bound to pay the dowr
bg who must- definitely bear theyzhargev

The solutiors to these two questi

1 : y ) 2stio
practical importance both with rggard tgstggs-a
compenaation which may arise betwcen the communit
oitncguesbs of the vettler of the dowry as well ag
In ?hzigaigetg t§? %uturmination of the succession

y vie f"collatioh of the dowr

The cases foresecn by law are thewrgl?gzgng?Jmade.

1) If the person endowed has pro
- E opert
:ﬂnih A8 1 rule th?a property must Sotpbe gmggtggr
- to e dowry which is settled in her favour and
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the dowry is to be taken out of the property of the
parents who promised it to her, saving any
declaration to the contrury (5.1296).

2) A dowry sabttled by the surviving father
or mother. The rule is that such parent is bound
to pzy the dowry. But this rule is very often
modofied by means of clzuses to the contrary such =2s
e.g. that mentioned by sextion 1295 according to
which the dowry is settled on the paternal and
maternal property, without specifying the respoctive
portion. The emaning of this form of gsettlement
is that the cdowry muat first of 21l be imputed to
the property of the deceased parent, i.e. the dowry
has to be token first out of the rights pertaining:
to the daughter over the property of the deceased
parent, and the remainder out of the property-of
the parent making che settlement.

. 3) If the dowry is settled on by the fathsr,
in respect of both paternal and maternal righta.
It is only he who is bound to pay the dowry in fullj
and the mother is not bound at all even though she
were present at the contract, The relative
ngollatio must only t2 made in the succession of
the father, and if the mother has paid a part of
the dowry she huad the right to be accredited against
her husband. If the dowry was pafid out of the
property belonging to the community of acgueste the
latter must be nccredited against the particular
property of th: husband. .

4) If the dowry is settled by the father and
mother jointly, they are both bowid for one half;
but the dotul property of the mother cannot be :
regarded as bound nor in any wzy prejudiced in defect
0f the conditions prescribed by law (5.1302 and 1340).

None of these rules are of public poliey,
but they merely interpret the will of the parties,
who nay thereforc derogate to them.

5. Stipulations which may be added to the
settlement of dowryv. Sueh 1s principally a
stipulation of rsversion wentioncd in section 1293,

.which for a more claborute treutment of the natter
réfers us to the title of doration to which this
stipulation properly belongs.

In the relztions between the 'settler of
the dowry and the person endowed there'is a donation
and thareforc the settlement of dowry may contain a
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stipulation of reversion, by which it is agreed that
the dowry in the cases foreseen in the contract,
shall return to the donor himself or to his heirs
and remain thus subtracted from the inheritance of
the person on whom it is settled.

The cases in which this stipulation of reversion
is possible are:-

a) when the donee dies without issue;

b) when she dies before the donor;

¢) when both the donee and her issue
predecease the donor.

We shall not deal here with the reasons of these
conditions, nor with their purposes or with the
effect of this stipulation of reversion becaunse we
ghall deal with them in full under the title of
donations. The law authorises this stipulation in
order to favour liberality and for this purpose, in
case of donations, it authorises (and at the same
time confirms and old tradition and the provisions
of the gode de Rohan - Bk. III, ch. para.7-10)
the extension of the stipulation o the property
telonging to the pcrson in whose favour the dowry is
settled under the following conditions;-

i) that the dowry inecludes also such property;

ii) that the person in whose favour the dowry
is settled has accepted the inclusion of her own
property in the stipulation of reversion;

iii) the knowledge on her part that the
atipulation ineludes her property; '

iv) that the acceptance and the knowledge on
her part result from the act of settlement of the
dowry itself or from another public deed,

. _Mie same conditions, Sect. 1299 adds, are also

required for the validity of any other stipulation
in so far as it affects property belonging to the
person in whose favour the dowry is settled.

it is clear that as to the property of the
person endowed it is not, strietly speaking, a
stipnlativn of reversion but a stipulation on a
future succession, which should be null aceording
to the general principles, but is allowed as a
favour to marrisge.

S

It is discussed whether a stipulation of
reversion may be made by a wife who endows herself,

mot in her own favour or of her heirs, becausc this

would be useless., but in favour of other person to
whom she wants to make a gift, e.g. in favour of
those related to her by consanguinity in order to
exclude her heirs who are not so related to her.
This too would actually be a stipulation of reversion,
which is homage to tradition. It was held to be
valid by the Court of Appeal in re Paris vs Gouder,
decided on May 14th, 1881. Later on, however, the
same court guve judgement to the contrary in re
Magri vs pgius, decided on July 22, 1901, because
it held that the law allows the stipulation of
reversion in favour of the donor himself and his
heirs in general and not in favour of the persons
related to him by consanguinity in particular.

As the law stands, there are two cases in which
the reversion takes place tacitly, i.e. in adoption
with regard to the donation including the dowry made
by -the adopter in favour of the adopted person and
in legitimate succession of ascendants in which case
the property given by donation to the child or
descendoant who dies without issue and intestate,
reverts to the pzrent or ascendant who khakes such
donation, nd does not form part of his succession.

Rights and Qbligations of the husband with
regard to the Dowry

Qur law does not grant to the husband the
ownership of the dotul property but only the usufruct
and the administration. To this principle there
are two exceptions: the first is based on the nature
iself of the thing settled as dowrym and the second
on the express or tacit intention of the parties.

The first exception takes place when the dowry
has for its objeet "res fungibiles" which cannot be
made use of without being consumed (e.g. wheat,

a sum of money). The text of the law does not

.mention this case expressly, but if the dowry is

fungible and must serve for the needs of the family
and must therefore be consumed, it is eclear that this
right must be acknowledged to the husband and that
therefore he must be regurded as the owner of the
dowry because consumption can only be effected by

the owner. ~
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The second exception is based on the express -
or tacit intention of the parties, to whom we cannot
deny the right of giving or receiving as dowry .
the price of things rather than the things themselves
in kind. The parties may agree that the ownership
of such things be transferred to the husband, the
estimated value of the things being considered as
the object of the dowry. The intention is presumed
both according to Roman Law (for the purposes of
restitution) and our law when the dowry is estimated,
In Roman Taw a valuation always implied the
"venditionis causa", whether it referred to moveables
or immoveables unless the following clause were
added "ut soluto matrimonio res restituerentur®
(const.5, Cod. de jure dotium).

gur law, on the contrary, as well as the French
and Italian Laws, distinguishes between moveables and
immoveables. In case of moveables, a valuation
implies the transfer of ownership and it is regarded
as mads venditionis causa (5/1%08). It is to be
noted, however, that it is not a sale in the proper
sense of the word and that the wife has no privilege
for the price but only the dotal credit protected by
the relative legal hypothec, In case of immovesbles,
the mere valuation is not enough to imply their
transfer, but an express agrecment is necesgary
(S 01309) . =

The reason is that moveables are perishable
and by the lapse of time they generally diminish in
value; whilst @with regard to immoveables the
contrary is generally the case. Now it is a
principle of law that the value of the dowry must be
preserved, and therefore in case of moveables the
law regards their valuation as a sufficient motive
to bring about the transfer of the ownership, so
that the husband is bound to return their vaiue.
On the contrary in cuse of immoveables the valuation
is not regarded ns a suffieient indication of the
intention of the purties to bring about the transfer
of ownership.

In considering thec rights and obligations of
the husband with regard tc¢ the dowry wegahall =
distinguish the two hypotheses, viz: whether there

is a transfer of dotal property to the husband or not.

The dowry which has become the property of the
husband. The husband in This cuse acquires the

right of ownership irrevocably and all righta which
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derive therefrom; in particular any right relating
to such property belongs to the husband, saving the
effects of the community.of acquests. )

- gections 1310 and 1311 contain two applications
of this rule:- \ .
a) if the dowry was promised in money but
the promiser, instead of money, gives to the husband
an immoveable "in solutum" the immoveable belongs

- to the husband because it is acquired by his own

money and it is not dotal unless an express
declaration to that effect is with the consent of the
husband made in the deed by which such properiy is
80 given because 1f the immoveable were to be become
dotal there will be a change in the object of the
dowry and the ownership would belong to the wife.
This agreement must be made in the same act -of the
*datio in solutum", becouse otherwise the immoveable
would become the property of the husband,

) if immoveable property acquired with
dotul money shall not become dotal in the absence of
an express declaration in the deed of acguisition
although the investment of the money in the
acquisition of such property may have been imposed
in the marriage contract.

It should be emphasised that the husband has no
obligations during marriage; he is only a debtor of
the price e® die, i.e. from the moment in which the
marriage is dissolved.

Dowry which does not become the property of the
husband. In this case his righfe and dutiles
correspond to those of the usufructuary, modified
according to the nsture-of the dowry. The husband
has the administration of the dotal property and the
right to receive the fruits and the interests, the
rigth to demand the restitution of the capitals,
and he is the only peracon who during marriage has the
right to sue the debtors of holders of dotal property.

It is to be noted that the usufruct of the
husband is more ample than that of an ordinary
usufructuary who cannot manage the property in case
he has not given security, or in case the persen
constituting the uwsufruct has zttributed the
administration thercvof to a third person. only the
husband may, during marrizge, exercise the real eptions
with regard to the dotal property, whilst in the case
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of an ordinary usufruct these actions may be
exercised also by the bare owner to whom the
usufructuary must give notice of any usurpation
committed by third parties.

At the dissolution of marriage the husband
shall be entitled to the reimbursement of any expense
whiich he may have incurred with regard to dotal
property (5.1306) i.e. to the necessary and
extraordinary expenses incurred for the preservation
of the dotal property but not to the ordinary
expenses which, according to the rules of usufruct
are at his charge. The useful expenses must also
be paid by him to the extent of the amount by which,
by reason of such expenses the value of the property
is, at the time of the restitution of the dowry
found to be enhanced. He has the rights to claim
the expenses of law sults respecting the ownership
of such property, at the time of the restitution
of the dowry and without interest. Until the
reimbursement of such expenses, the husband or his
heirs have the ."ius retentionis".

As to decorative expenses (§.1307), the husband
has only the right to remove the improvements with
regard to which these expenses have been made,
restoring the thing to the condition in which it
was before they were made, provided;-

a) he shows that he can derive some
advantage therefrom; and

b) the wife or her heirs do not cleet to
retain such inprovements;the value as assessed by
experts, regard being had to their condition at the
time of the restitution of the dowry.

In ordinary usufruct the rule is that the
usufructuary has the right to remove such
improvements unless the owner prefers to keecp them
by paying a sum corresponding to the profits which
the usufructuary would have derived.

The obligations are those of a usufructuary

with the only difference that the husband enjoys a
better treatment. During the usufruct he must
preserve the dotal property with the diligence of
a bonus paterfamilias, and is liable for any
prescriptions, losses or deteriorations due %o his
negligence., He is, however, exempted from the
obligation of giving security which is imposed on

title apply.
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other usufructuaries saving any other agreements
to the contrary.

we shall deal with the ohligations of the
husband ot the time of the cessation of usufruct
under the heading of "Restitution of Dowry".

This right of usufruct has for its juridical
basis the very nature of the dowry itself which is
a contribution brought by the wife 'ad sustinenda
onera matrimonii'. It is therefore established in
the interests of the family rather thun in the
interests of the husband. The settlement of the
dowry in the relations betwecn husband and wife has
not the nature of a gift, but is a commutative
contract, and therefore in case of an 'Action
puuliana' the rules reldiing to acts under onerous

-

As this usufruct is inseparable from the

. obligation of the husb.nd to provide for the

household expenses it is inalienable and the
creditors cannot demand its sale by auction.
According to French jurisprudence also the dotal
income is not subject to a warrant of mttachment up
to the amount in which.it is necessary for the needs
of the familty ond article 205 c.v. of the project
of the Italian Civil Code, in deciding the question
which was being discussed on this matter in Itullan
doctrine and jurisprudence limits the right of the
creditors to the fruits and income of the dotal
property up to the umount established in gach case
by the (ourt, regard being had to the cuuse of the
credit znd to the needs of the family.

of the inalienzbility of the dowry

The basis of this inulienability is the
destination of the dowry which in order to support
the burdens of marriage, must be preserved during
marriage. Tn this regard, Roman Luw as well as
our Law distinguishes between movezbles and
immoveables zand for this reason we shall decl with
the matter in the following order:-

= a) dotal immovs. vles;
b) dothl moveables;
¢) the warranties of the dowry.

A. Dotal immoveables. The principles that
immoveable property is inalienzble was first
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published by the "lex jJulia de adulteriis" under

the Chapter 'de fondo dotull'; "Lox Julia de
adultérfis cavetur nc dotale praedium in vita .
muliere maritus alienet" (paulus, BK II Sent,. B
prohibition refers to the husband who, in Romnn Lo,
was the owner of the dowry, saving his ohllgatiog
of returning it.

In our law the alienation of half of the
dotal immoveables was formerly allowed by custom.
The Code de Rohan declared then to, be inalienable
even with regard to that half, and abolishnd that
custom (Bk VI, Ch. V, para.8 and Ch. VI paras 4 and
5, and relatvive notes by Micallef, C.J.). The same
inalienability extended to the terszsa materna of
coniugal society up to the amount 0{ the property
existing at the time of the birth of the first child,
since coniugal purtnership came into existcnee on
the birth of the first child. :

The lex Juliz de Adulteriis prohibited the
alienation by the husbund without the consent of the
wife. Justiniun prohibited ulsu such ulienations
on the part of the wife: !"Ne sexus mulieris
fragilitas in pewiculum substantlae earum rerun
convertatur" (Cod. B.V. Tit. XIIj De rel uxorlac
actione, paras 1 & 15). The prohibition was in
any case made to the husband who was the owner of
the dowry.

our law on the contrary prohibits such ;
alienation by the wife, becaus¢ she ;s the owner of
dotal immoveables (8.1312). Any alienation, cny
acts of disposal, whether in 'full ownership or by
transferring a real right, and therefors the‘gran¢
of a usufruct or of emphyteusis or the impositicp
of a servitude or n hypothec over a dotal tenement
are included in the prohibition.

gimilarly if the dotal tenement enjoys an active
gervitude, o waiver to such servituie is prohibitcd,
because this would also anount to an alienaticn
of the dotal Tenement. The prohibition extends also
1o the obligutions contracted by the wife; these
obligotions will be vulid if they are contracted
with the consent of the husband or with the
authority of the Court but the ercditor cannot obtain
the payment of his credit by exercising his rights
over dotal immoveables. Moreover, with regard %o
dotal immcveables, prescription does not run, iJe.
if the husbund £z1ils to recover (rivendicare) the
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property, his omission is not prejudicisl to the wif-
unless prescription shall have commenced to rum barfeo -
marriage (5.1338).

On the other hand the principle that dotszl
immovenbles cannot be alienated is limited to
voluntary alienution and obligations and it dowa nnot
apply to compulsory alienations proceeding fpoom the
fact that a third perty exerciscs his right since -
the rishts of third purties cannot be prejudicea by
the doration of the property as dowry. Therefore
this prohibition dogs not extend to a compulsory
expropriation or licitation of an immoveable which
cannot easily be divided, or a judieial brought
about by the creditors in the execution of a hypothec
ccnstituted before the donation, or lawfully
constituted afterwards. .

gesgation of Inalienability. Dotal immoveables
become alienuble:-

i} by authority of the compctent Court for
a just cause;

ii) by means of exceptions in certain cases -
contemplated by law; |

iii) by ugreement to the contrary;
iv) by the dissolution of marriage.

1l. By authority of the Court. Although ths
causes which require that dotal immovezbles be
inalienable are very urgent, however, during marvisge
more urgent causes may happen in the affuairs oi the
family which render necessary the alienation of the
dotal property or the subjection of the dotal
property to debts. It would be absurd if the
competent Court, after having ascertaineéd the
existence of such causes were to maintuin the

inalienability of such property.

The court which has jurisdiction to grant
authority if the husband nukes no opposition, either
because he consents or because he is absent,
interdicted or of unsound mind, or because although
capable he does not make any opposition within eight
days from the service of the application filed by

-the wife, is the Court of voluntary gurisdicticn.

If the husband enters sn opposition then the
competent is the court of contentious Jurisdiction
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(S« 1313 and 1314). The opposition of the husband
must be made by means of a note presented in the
registry of the court of Voluntary Jurisdiction

and the wife must then proceed by way of a writ of
BUmmons .

Just causes. Qur law distingulshes three
classes of causes according to their gravity:-
a) causcs which are so serious that the Court
may grant such auchority notwithstanding thot the
husband has not granted his consent or has entered
an oppusition.

b) causes which are also very serious, so
that the Court may grant such authority, notwithston-
"ding the opposition of the husband but the usufruct
must be rescrved to him,

¢) causes with rcgard to which the Court may
grant such authority provided the husband gives his
consent. These are as we shall see, causes which
affcet the husbend so closely that the law has
decemed it fit to depend on his consent.

The causes belonging to the first class are
the following:-

i) the establishing of any of the children
of the wife by a former marricge, if she is bound
to do so according to law. lt must therefore be
the ecase of establishing children with regerd to
whom the obligution of the mother existed before the
settlement of the dowry (s.1315a);

ii) the maintenance of the wife herself, her
husband, her children or other descendants, whether
of her present marriage or of a former one, her
parents or other ascendants or any other person
towards whom since beforé the present marriuge she
was according to law bound to supply maintenance
(8.1315b); b s

iii) the execution of extraordinary repairs
for the prescrvation of the immoveable property
propesed to be ulienated or charged or of any other
immoveable dotal property;

iv) the necessity of avoinding the compulsory
alienation of the dotal immoveable at the demand of
a creditor who may huve the right of exercising his
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rights over the dotal imnovesbles, although no
%udicial demand shall have as yet been made against
he wife (s.13%15d).

The. causes of the second class are:-

i) to relezse her son by u former marriage,
or her ascendant, from persovnal arrest provided
there shall have already been a judgement ordering
such arrest (8.1316); ;

ii) to establish any of the children of the
wife by a former marriage in the cuses not provided.
for in the former class of czuses, i.e. when she is
not bound by law, e.g. to establish a son or to
gettle a2 dowry on 2 daughter who hud already property
of her own (s.1316).

The causes of the third class are;-

i) to establish the children of the present
marriage;

i1) to release her husband or any of the issue
of the present marriage from personal arrest
provided there shall huve been a judgement ordering
such arrest;

iii) in any other case in which the Court is
satisfied of the necessity or considerzble utility
of the propesed alienation or charge in the intcrests

‘of the wife herself or of the children.

Discretionary powers of the court to grant
or reTuge the requircd subhoritys

1. The Court shall not sllow immoveable dotal
property to be sliennted or charged if the wife haa
moveable property sufficient for the purpose for
which the aufhority is scught, und the court, having
regard to the circumstances of the cose, considers
such moveable property to be superflucous (=.1319).

2. Nor shall the court give the said authority
if the value of the immoveable property proposed
to be alienated or charged excceds the sum requircd
for the purpcsg for which the authority is sought,
and the wife has other immoveable property of a
lesser value sufficient for such purpose, the
alienation of which would hot in the opinion of
the gourt seriously injure her interests.
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3. The gourt may authcrise the wife to alienate
immoveable dotal propurty, c¢ven though she may
possess puraphernal property if the Ccourt is of
opinién that the alienation of the latter proierty
woculd seriously injure her intercsts. Nevertheless
‘in any such case it shall be competent to the
husband to demand that the paraphernal property be,
to the anount of. the value of the immoveablc dotal
property, so alienated, substituted for such dotal
groperty, provided, where the alienation of such

otal property has taken place with the husband's
congent, he hus, either before or in giving his
consent, rescrved his right to demand such
gubstitution (=.1318).

Measures intended to muke good the alienation
of or the charge on dotal inmoveuble property.
Where, after the cbject for which the¢ sale was made
haa been met, there rcmuins a surplus out of the
procseds of the sale, such surplus shall be dotal
and shall be invested as such, because the surplus - .
is that part of the immoveable which remains (s5.1322),

The debtor who must pay such surplus may
discharge himself from any licbility with regard
to the abovementioned investment by paying the said
money to the person indicated in the decree of the
Court granting the authorisation; in the @bsence
of such indication, he must depecsit it under the
authority of the Court to be disposed of us the
Court thinks proper (s.1323%),

where the investment consists in the

acquisition of immoveable dotal property such

roperty beccmes dotal (s.1%24) by virtue of the law

tself; ©but according to Secction 1326 it may in no
case be considered as dotal to the prejudice of a
third party unlcss the dotal character of such
property hus becn expressly stated in the deed of
acquisition. ’ .

The same rules shall apply with regard to the
whole sum which comes to the wife from the sale
of any immoveable dotal property where such property
has been sold to the Government on grounds of public
utility or where the dowry consists of an undivided
portion of a tenement which has been sold on the
rounds that it was found to be incapable of
ivision or in any other similar ecase (5.1322).

i e

we have so far denlt with the first cause which
puts n end to the prohibiticn relat%ng to the
alienation or charge on immoveable dotal property.

2. By exceptions contemplated by law. This
prohibition ccoues by exception when the dotal
immoveables in the absence of other property are
subject to the following debts (s8.1336):-

a) to any claim in respect of judicial costa
ineurred in connection with any action brought by
the wife for sepzration from bed and board or for
gseparation of property or for the liguidation cf
the rights pertaining to her; o

b) to eny claim in respect of registry fees
in those cases in which the clain for the feea due
Yo the advocate or legal procurator would be a
privileged claim over such propurty;

¢) to any claim against the wife crising.out
sf tort or quasi-tort; provided that, wherc the
husband shall not have been ccqcerned in the
commission of the tort or guasi-tort und shall not
have derived any edvantage thercfrom, the creditor
may only enforce his claim on the 'nuda proprietas!
without prejudice to the right of the husband as to
the usufruct.

%, Ry agreement do the contrary. This happens
when o agreciment is inssrted in the contract by
which the dowry is ssttled to the effect that the
alienation or or the charge on dotal immoveables 1is
to be allowed. The inz2lignadility of the_dotal_
immoveables is not strictly a rule of public policy
but may be done agay with by agreement in order to
favour the circulation of property. The express
right to alienate includes that of charging and
hypothecating dotal immoveables with regard to which
.prescription is not even suspended during marriage
. (8.1337 and 1338). ;

4.'By dissolution of marriage. The last cause
of cessation is the dissolution of marriage (s.1342).
This wns not formerly the law, because the wife could
remarry and it was convenicnt that she should keep
an eatate of her own in order that she may find a
husband. Even under the cdode de ‘Rohan (Bk III,
och.6, parz.8) the dowry remained inalienable aiter
the dissolution of marriage.
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Ordinance IV of 1867 reformed this part of our
former law and laid down that the dowry becomes
alienable when its function ceuses. (On the contrary
inalienability does not cease with the separation
of propedty which does not put an e¢nd to the burdens
of married life.

It is to be noted that the fact that: the dowry
becomes alienable owing to this cause has not a
retrospective effect on previous alienations and
charges which remain invalid. Therefore a ereditor
may not by virtue of a contract previous to the
dissolution of marriage institute proeeedings after
the dissolution over the dotal immoveables or on
fruits thereof or on the money or other things which
at the dissolution or marriage arc due pr paid by
the husband or his heirs to the wife or her heirs
in restitution of the dowry (5.1343). sir pdrian
Dingli on this point observes that though he has
declared dotal moveables to be alienable (5.1339)

 he has however, reserved all the rights of the wife

agains£ the husband for the restitution of the value
of those which may have been alienated by him or
with his consent.

Impeachment of alienation of and charges on
immovenble doftal properiyv. The sanction Lo the

inaliengbility of dotul immoveables is the action
for impeaching any ulienation of or charge on such
property contrury to the prohibition of the law.
There are, however, two important exceptions:-

i) If the alienation of or charge on the
immoveable dotal property was authorised by the
Competent Court it may not be impeached on the grounds
of the agbsence of 2 just cause; this is so as a
protection to third parties fro whom the authority
of the Competent Court must be a sufficient sign
that all the requisites for the validity of the
transaction concur. :

ii) If it is shown that there was a just
cause for granting such authority the aienution
may not be impeached on the ground that the authority
was granted by a court other than the Competent
Court (5.1321). :

In order that impezchment may be allowed®
therefore it is necessary that there be either no
authority whutsocver or a double condition, i.e. the
incompetence of the Court or the absence of a just
cause., ]

Persons who may exercise this action.

1. The action for inmp. :chment muy be exereiscd
by the wife or by hur hiirs even though the
immoveable was ulicr-ted or charged by the wife
herself or with her consent. This does not preclude
the wife from inatituting the action, provided it is
an act done in contr.vention to the law which
gsanctions nullity expressiy. But it can only be
exercised by thu wife after the dissolution of the
marrizge bocnuse during marringe only the husband
has the right to tzkc steps aguinst the debtors
and the holders of dotal propzrty; the wife moy,
however, avail herslef of cection during marriage
after the separation of property by which the
administration of dotal property is taken from the
husbond and attributed to her.

2. This aetion may also be excrcised by the husband,
whether the dotal immovenble was aliencted by himself
or by his wife or by both, notwithstanding that he
promised the warranty for quicvt possession. IThis
right is given to the husbind as o defender of the
dowry and he may only c¢xercise it during marriage
or before any scparation of property.

3. Finally this rumedy is also given by our law to
the acquirer of the dotal immovenble and to the
creditor having a hypotheec over the dotal immoveables.
This is a speeial rule of our law introduced by
Sir pdrian Ddingli who has given this reuson for it:
"ps the third party may be susd it is just that he
gshould bec entitled to forcstull the seriocus
consequences of the snnulment of the act by tuking
inmediate stupa: othsrwise he would have to wait
until the action of the wife or of the husband is
prescribed and during this interval he repains
uncertain as to his rightn,

The action is given to the acjuirer or creditor
under the following conditions (8.1335):-

a}) thzt he wis in poed faith at the time of
contract, i.¢. he was unawnre that the immoveuble
was dotal, otherwise he would only have himself to
blame; J

b) that the alicnation or charge has not
been ratified with the authority of the Court,
betause ratification renders-the act wvalid,
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The action shall not be competent to any
creditor of the husband or the wife. The creditors
of the husband may not exercise it because it dous
not belong to the husband who is not the owner of
the dowry and he has therefore no right to cxercise
it except ir his capacity of administrator of the
dowry. The creditors of the wife may not exvreise
it becausec the dowry is not subject to their rights.
According to genursl principles therefore, they are
not entitled to the zctio surrogatoria because this
is o corollyy of the general warranty of the creditor
over the property of the debtor, It follows
therefore that the creditors who have a right over
the dotnl immoveables which was either acquired before
the séttlemcnt of the dowry or lawfully constituted
during marrizge, may exercise this action (V. Planiol
et Ripert, vol. XXIX, p.1131).

Eflects of impeachment. The effcets of this
annulment of the wlicnation or charge of the dotal
immoveables are thosce of the 'pction Rescissorial. :
The wife or hor heirs cnd her husbond' are reinstated
in the rights which they had over the imnoveable )
which was aliennted ond the inmoveuble is freed from
the charges which were unlawfully contracted. But
what will be their obligations towards the acquirer
of the immoveable from whom it is taken or towards
the creditor of the husband or the wife having a
warranty over the dotal immoveable?

As @ rule in casc of rescision the rescission
gives right to a reciprocal restitution in whole;
but in the following case this rule suffers the
following modification: the wife or her heirs, even
thougn they are plaintiffs and even though the
immoveable was alienated by the wife herself or with
her express consent 2re not bound except in case
and up to the amount by which they may have
benefitted regird being lLizd to the time of the
separation of propcérty or of the dissolution of
marriage.

. The husband, if the immoveable was alienated

or charged by him or with his exprcss consent, or if
the price was pzid to him or in his presence or with
his consense to his wife is bound to return the
price even though the rescisscery action is brought
by the wife. loreover, he may be bound to make
good the damages (5.1327 and 1332).

If the action is cxercised by the third party the
same rukes apply (S.1335).
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The third purty is deprived of the following
rights;-

g) the 'ius retentionis' of the immoveszble
until the reimburscument of what may be due to him
by moan: ol rogtituticn; he may have this rigth
for the experses incurred with regard to the
immovecakle accordaing to the rules of possession;

b) he hoz no right to avail himself of the
warranty fuor gquicet posscession or with regard to the
paraphernal propzriy ¢f the wife even though the
warranty 1s made with the consent of the husband
(5.1329)» The law evidently wunts to prevent any
effects agszinst the wife resulting from the unlawful
alienation of the dotul immoveuble, The law,
however, makes un exczption in case it shall have
been expressly stipulated that such warranty was to
be operative with regard to paraphernal property
(5.1329) . The prohibition of the law, it must be
noted, is not due tec the faect that paraphernal
property cannot be charged,

Bxtinetion of the action of impsachment. The
action i1s extinguished by prescription or bi
ratification.

In case of prescription;-

1) it sball with regard to the wife or her
heirs be barred on the expiration of two years from
the day of the dissolution of the marriuge cven
though the immoveuble dotsl property shall have been
alienated or charged to the husband;

ii) with regard, however, to the husband the
action shall be barred on the lapse of two ycars
from the date of the contraect if the said property
was alienated or charged by him or with his consent,
or on the lapse of five years from thut date if the
sald property was alienated or charged by the wife
without his consent. 2

with regard to third parties the term of
prescription is the same gs that established with
regard to the husbund or to the wifc according to
the rules laid down above. '

The ratification of the alienation or charge
must be made by the wife who is the owner of the
dotal immoveable, with the authority of the
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competent gourt. After the dissolution of marriage
the wife may ratify the act e¢ven without such
authority (s.1330), because the dotal character -
and the obligations which arise therefrom cease on
the dissolution of marriage.

potal Moveables

In Romar Law the lex Julia de Apdulteriis and
the 'Constitutio unica de rei uxoriae actione!
referred only to immoveables and inalienability did
not extend tou dotal moveablas. However, in
severcl parts of France it was extended aliso to
moveables, After the Code Napolecon which
prohibited only the alienation of immoveubles French
case-law acknowledged the right of the husband to
dispose of dotal moveables as in Roman Law under
which the husband was the owner of the dowry.

+ The alienation of the dowry was considered by
this case law as an act of administration; and the
wife, who by mezns of alienaution loses the ownership
of the thing alienated retains the right against
the husband secured by a legal hypothec which right
she cannot waive just as she cannot waive her own
hypothec. This case- law is, however, universally
criticised and the critifism applies equally to
‘our law which in s.1339 expressly allows the
alienation of dotal moveables without uny limitation.

Thid wéa understandable in former times when
noveables had not yet acguired the wvalue which they
now-a-days have; 1if then the husband could alienate
moveables, he could only alienate corporal movecables
of 1little value, subject to Jdepreciation and losses;
whilst incorporeal  roperty of some velue and in
particular annuities were regarded as immoveables.
Now-a-days instead, inccrporeal property is included
among moveables; und it is of considerable -value
and may even constitute the envire weclth of the
wife. This notwithstanaing, the law allows its
alienation, even when it is 1n the sole personal
interest of the husband, zlthogh it should serve
'ad sustinendz onera matrimonii'.

: This is why French doctrine approves that case-
law, which, though contrury to the letter of the law,
has sanctiocued the prineiple of the alienability

of dotal moveables on the part of the wife. This

is how Planiol et Ripe?t express themselves on the
mattery "If the Civil Code has not expressly
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profected dotal noveables, the reasson is thut in
1804 movecables were not of great econonic importance
and the maxim 'res mobilia res vilis' was still
true. But it appears to be a far too literal
concession to-day, now that the greater part of
dowries consists of monies or exchange valuss to
allow the wife to alienate her dotal moveables
whilst she is formally interdicted from alienating

a few metres of dotal groundnr,

The inalicnubility of the riehts especially of
tne legal hypothec given to the wife Tor the
salely, preservation and reshitution .T thne
dowry, wnether moveable or immoveablc, or For
the value of the moveable property allenated

. The purpose of this inalienability is that of"
protccting the wife against the husband who nay
unduly insist on their alienation and also because
otherwise she may prejudice her rights. Subject

to this inalicnability are all legal or conventional

‘rights, whether aguinst the husband or any other

person who is responsible for the dowry; it owes
its origin also to the lex Julia de adulteriis
confirmed by the Constitution of Justinian, para.l5
'de rei uxoriae actiocner,

Section 1346 prohibits any uet.of alienation
of @hege righta and any uct whiech in any way
prejudices such rights; and these prejudicial acts
are prohibited whether they produce these effects
directly or indirectly. The prohlbition ceases
in the following cuses;—

i) with the dissolution of marriage, but
the acts perforned before the dissolution remain null
aven after marriage is dissolved; -

ii) with the authority of the Court which ma
be granted in the same casecs and for the same e
reasons as for the alienation of dotal immoveables;

iii) by law in the cases contemplated i
8.1341, that is:- : plated in

&) when the wife has a gencral hypothee in
gecurity of property which *the husband possesses
together with other psrsons, in case this property
is subsequently divided between the different
co-partners, the wife may limit her right of the
original general hypothec to the share which comes
to her husband on division;
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b) when the wife has a special hypothec =
affecting u tenement which is owned in common by the
husband and others. If this tenement is alloted
to another co-purtitioncr, the wife nay agree that
the special hyputhec be transferred over to her
‘husband's share. "

The reason for this is the right of the other
co-prtitioners of obtuining their share free from
any hypotheec; and if the wife refuses to restrict
or transfer her hypothec as stated above, they have
an action against her %o compel her to do so;
indeed according to the principles of co-ownership
and partition, the hypothec should be automatically
transferred to the property coming to the husband.
In all cases, however, in order that the wife be
not prejudiced it is necessary that the share'of the
husband constitutes sufficient security.

Of restituticn of dowry

me ghall .consider this title under three
hendings:-

2) when restifution may take place;

b) by whom and to whom it is due;

e¢) within what period and in what way it is
to be made.

when restitution muy take place

In Roman Law the restitution of @owry ?ould
take placc on the dissolution of marriage, in case
of death or divorce.

In our law as a rule it rmst be made at the
dissolution of marriage owing to the death of one
of the spouses, but it can ulso take plee in case
of personal separztion and separation of property.

By 'whom and to whom it is due

The restitution must be mude to the wife or
her heirs by the husband or his heirs; their may
be also other persons who are responsible by
ogreement, i.e. suritio.

n Roman Law the father or ascendant as the
case iabee, was also resgonsible when the husband
was'a filiusfamilias, whether the dowry had been .
paid to the paterfamilias himself or to the filius
' jussu patris'.

The interprcters of the Middle pges and
especially Bartolus, Baldo und Fontanella extended
the theory of the 'jussu psris' to the tacit consent
-of the father who is present and does not make any
opposition to the payment of thke' dowry to hei son,
even though tne son be a major and ecapable. Our
Municipal code (Bk III, ch.vV, para.jﬁ? has accepted
this doctrine but on ccndition that the dowry be
passed into the hands of 4he paterfamilians.

Section 1355 foresees the question and requires
two conditions in order thut the puarent or other
agcendaut of the husband be responsible for the
restitution of the dowry:- i

.

a) that he has expressly bound himself to do
sp; this condition is conformzble to the general
principles that securities are not presumed;

b) that the dowry be paid to him by the
settler, because if hz is to be regarded as
Tresponsible for restitution he must be given those
means and securities which enable him to perform
those obligations.

If these conditions concur the oarent or other
ascendant is bound in solidum with the husband even
though this has not becn espressly agreed upon;
and ag the dowry must be paid to the prent or other
ascendant for his protection and in view of the
responsibility assumed by him, it “ollowed that he
is not bouhd to deliver the dowry to the husband
without the express consent of the settlers, and if
he does so with such consent he frees hinmsel? from
any liability (s.1356).

The term within which and the way in which
restitubion nust be made

7ith regard to the term within which the dowry
must be returned our law (s.1344 and' 1345)
distinguishes according as to whether the dowry
had passed in ownership-to the hisband or remained
the pr0pertg of the wife. In the first case the
dowry must be returned within one year from the
dissolution of the mrriage, begause the husband or
his heirs may no% have at their disposal a sufficient
sum of money to pay the volue of the dowry all at
one time. It is not usual to have a considerable -
sum of money idle, and if the husband or his heirs
were to convert immediately their property intoc money
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in order to be uble to pay the required sum they may
sustain a serious prejudice. In the second cuse,
on the contrury, does not arise and the restitution
must be made without delay, except in ecase of
.moveables which have been alienated, so that the
husbund is debtor of their value; in this case as
the debt is paid in money the same benefit of delay
(8.1344) is grunted,

The delay of cne year is granted to the husband
and to his heirs on cundition that they possess
gufficient immoveables to ensure restitution or that
they produce a sufficient sur.iy or give other
security. when restitution is to be made by the
heirs of the husband or by any cther perscn who 1s
bound by agrecnment, if they avail themselves whelly
or in part of the delay they uust pay intgrest at
the rate of four per cent which run ipso iure from
the day of the dissolution of marriage.

Also with regurd to the way in which the dowry
is to be returned we nust make the same distinction.
when the ownership of the dowry remained with the
wife the things of which the wife is the owner must
be returned in kind; 4if any of these are no longer:
in existence, lost or deteriorated, they must be
returned in so far as they exist ond in the state
in which they are,; because 'res perit domino',
provided the hsuabnd is not in dolus or in culpa,
beesuse in this case he would be responsible for the
loss or the detsrioration just as he is responsible
for the value of the things alienated by him or with
his express consent (s.1%46). -

when ithe dowry has passcd into the ownership
of the husband, 1t is returned by paying the value
according to the valuation made in the act by which
the dowry was settled; +this is the way in which
tres fungibiles', moveables valued without an
agrecnent contrary to their transfer and all othor
things settled in dowry and the trunsfer of which
was agrecd upoen, are returned.

It is indifferent whether such things exist
or whether they are in a better or werse vondition,
because the debt consists not ¢f the things in kind
but of 2 sun of money which is exactly that
established in the marriag? settlonent. This rule
15 subject to the following two exceptions:-

i) the articles of clothing or other things
intended for the domestic usc of the spouses
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thenselves, even though they have becn appraised
and passed into the ownership of the husband may be
returned by him in the state in whiech they arc
(9.1346);

iil the linen ond all other things which
serve fcr the apparel of the wife, including any gold
and silver articles and ony jewellery of which she
had the use even though the husband muy have been

the ovmer thereof, may be tuken back by the wife in
kind. she must in such cuse pay their cstimated
value at the time of restitution cr deduct such vzlue
from any claim in respect of the dowry. In fact,
by taking back such things she deprives the husbaond
or hig heirs of the ownership of such things; shc,
so to say, buys such objects and must therefore puy
their estimated vailuc at the time of resfituticn
whether suech value had increased cr decreased in
comprison with that established in the married
settlement. This right is perscnal to the wife

and shall not be competent to her heirs becouse the
reagson why it is attributed, thuat is, the natural
effection of the wife to her things.of which she had
the use is perscnal to her. The heirs have this
right only in case she was the owner of such things.

Hoving laid Zowvn these rules, the law passes on
to solve certsin questions reluting to the
restitution of certuin kinds of property:-

1) in case of a dowry consisting of capitals
or credits we must distinguish between those which
passed into the cwnership of the husband and those
which remained with the wife. In the first cnase
the husband must return the price occording to their
valuation;. in the second case he must return the
credits or capitals in kind. If he has exucted such
credits he mast render an account of the sunm received
but he is not responsible for losses or diminution
of value which have taken pluce without dolus or
culpa on his part; he is acjuittced on returning the
reldsive documents. It is to be noted that a nmere
statement of the amount of the debt or capital
settled as dowry shall not be cvquivaleont to a
valuation, but only an indication of the gquantity
of the thing (s.1348).

ii) in ease of dowry consisting in a right
cf usufruect the fruits received or fulled due during
maxrriage are not to be returned; these are fruits
of the dowry ond constitute the contribution of the
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i arriage; the husband
ards the burden of murriage;
?éierggg;r his heirs) is therefore only bound t?n ™
return the right of usufruct. ; Tge gasg gi::sgtfore
i = that the husband *
this provision presuncs 3 gvaan e Yourt
y becaouse if the wife dies be e i
zggkwtge%hﬁ restitution of the usufruct which ceases
on the death of the usufructuary.
in case of a dowry consisting in
maintéi;%ca supplied to the hsuband or to thebwifg
or to the children, the husband shull not bel ount
$o return the costc of maintenance unless the contrary
is agreed unon, beczuse the periodical supply o£11
maintenance is regarded as the fruits of a capita

(8.1350) -

he Cowry consists in mwriage legacies,
the hugglnéf zn mccurgance with a tr;ul?ional iﬁée'
is not bouhd to restore the sum obtulneunfro?d 5
legacy (8.1351) unless the contrary wasiugzgun gg
in the marriuzge settlement, or this spl gatio s
imposed in the deed creating such leguey.

Division of fruits

the division of the furits at the tlm% of
reaﬁf@itzgn between the wife or her helrs-nnd t?n
husband or his heirs, it would gevm that Ui iui _—
apply the rulecs of usufruct which distinguis g g
natural and industrial fruits which are anui?e_ g
gathering them, and eivil fruits which are aclu;re
tdictim' . The rule with regurd to the §ogry, iai
been handed down to usby Ulpian, Puulus an ?ap nus
(Frag.5, 6, 17, Dig. 'Sclutoc matrimonio dos qucn4
admodun petatur), and is accepted in s%ction %35f
which lys down that the fruits of sny kind an; gh
any sort of property cf the last year, i.e. ?i ‘dzd
year in which the narriage 1s_dlaso}veq are chtl
betwecn the husband or his heirs and wife or ari >
heirs, in proportion to the duration of the marr %ﬁa
in the last year, The year shall commence from the
day corresponding to that on which the marriage was
celebrated (s.1354, ss 2). This provision of our
law is in accordancc with the teachings of Puplnian.
The reason for this rule is that the fruits of t g
dowry are destined to support the burdens of marrbagg
and it is just that they should belong to the husban
for the duration of the mnriage. :

' i ' i he dowry
connection with the restitution of t
the hi:band or his heirs may have the following

righta;-
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‘a) The right to the re-imbursement of the
expenses incurred for the dotal property ond in law
sults relating to the ownership of such property
and the 'ius retentionis' with regard to that
property as a security four his credit.,

b) If the rarricre is dissolved by the death
of the wife the hugband aay deduet from the dowry
which he is bound to return the expenses of lost
illness and of 4o funerzl of the wife, because these
expenses are nade in her interess,

¢) Thw Muniripal gode granted to the husband
the right to keep the coniugal bed on condition that
he bears such exnenscs.

Presumption of the payment of dowry

The plaintiff in the aztion of restitution of

the dowry whether it be the wife or her heirs must
show that the dowry was paid to the husband by the
ordinary means of proo®, such as by the receipt left
by the husband in ‘he marringe settlument itself or
by any other writing or by means of witnesses, In
the absence of such rroof the law presumes payment
(8.1352) if the marrioge has subsisted for ten yearsg
after the expiry of the tipe for the payment cof' the
dowry. The reascn for this Presumption is the
lapse of time anc the iraction of the husband,
The presumption is, however, juris tantwm ang muy b
rebutted by the husband or his heirs by showing thai
he hed tuken proper steps to obtain payment thercof
but withous Sucncess, or by showirg tie Jdefuult of

bayuent by other evilenne, It is to be noted that

this preswaption is estnblished only in favour of
the wife or her heirs and not ulso of the promiser
of the dowry who is sued by the husband fop ita :
payment. If the dowry hus been settlcd by the wifs
herself she may invole ‘this presunption becuuse the
probvability of nuyment becomes even struncsr in cnse

of relations between hustand und wife,

Of dower (Gotarium}

Dower is a sun of money which the husband binds
hinself to pay to Lis wice in the gvent of her
surviving him (5.1357).

AS a rule the promise refers to 4 sum of noney
and this is why sec.1357 mentions only moncy but
there is nothing to prevent the aower fronm having



- 484 -

r thing for iis object. The agreement
:Q{hogggard togtnc dovwer may be express or tacit,l
and, therefore, the dover is conventional or legal.
Howewver it is not & neceadsary element of the
merriage contrect end may therefore be excluded

by agrecmeit.
The rizht of the wife to dower is conditional

t to a suspensive condition, i.&. it is
;gyggggegn couditioﬁ that the husband die before
the wife: eond, thereflore, the wife cagnot,th
pendente conditione, demend the payment of the
dower, out she may toke all precautionary measures
‘especially the demsnd for the assurancc of the
future payment of dover in the judgement for

separation of property.

. The dower in ilalta is gtilllvery much ?n
use. It is an institution having a ?ermgn origin,
which was introduced by the Normens 1n Siecily from
where it possed to our Islands. In I?aly and tnl ,
Fronce there is in use the so cal;ed Lucro Dotale
whieh is stipulated in favour of the surviving

husband or wife.

In Siciiien Lew the rationa}_basiﬁ Tor this
institute wes the losp of virginity; er?tur
mulicri - Nevita writes - ratlone ogculi ev
daefloratae viginitatis"e. Consgqucguly the d:wir
was due only de jure to & virgin wife and no 12 .
a widow and it was neither due in case the mary ag
was not conswmnatod.

In our Municipal Lavw the dower was also

i 1 prna swatutory; in the pbsence of
zigziﬁziinﬁt was to be Cixed by the Judgelau a gum
ng exceeding 1001 scudi. The ssme charsctcr an
basis es in Sieilian Law Was pr§served and the
dovior could be stipulated both in The mn$riagcs
'ad uswn Romanorum' as well 2s 1in those qd usum
Repionis', i.p. celcbratod under gystewm of ?%n—
jugal pertnership. In those marrisges the a§236‘
matcrna' succccded 'pro dote ot quocumque s%? tur
including the dower, according to the prcv% Zg
opinion acknowledped by the Court of Appca
tifaud ve Bonnicl's

Under the present law the dower has lost this
character and ii is now regarded as promisqd -
as o comfori to the widow and as a means ot ing ;
during hoer widowhood and this 1s why thtgrOWiga
ol dower shall be presumed in fevour of e
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even in respcct of her sccond or subsequent

marrisge (3.1358). The promisc of dower shall,

in the wbsence of apgrecoment to the contrary, be
prosumed snd, in such eess, the dower shall ba

fixcd by the Court, rogerd being hed to the means

of the husband, at & sum not exceceding 8280, - /.« T2
(8. 1357(2)).

The rights belonging to the wife as & sccurity
to the peyment of the dover are ss insliecnsble as
the riphty attributed by law os & security to the
resiitution of the dowry. The prohibiiion covers
8ll the rights which the wife may enjoy and which
seeurc the dotarium whether they be conventional
or legal (thus the wife cennot renounce to e
tecit dotarium); and the word alienation is not
taken herc in ihc strici scnse of the word suech
as tho renunciation to the dotarium or to the
hypothec which securcs it, but it includes also
eny restriction or reduction of such richts,
eny postponemcht of the degrec of the hypothec
and in general any cct whieh directly or indirectly
may projudice thc rights of the wife.

This prohibition may cecaze by suthority of
the Gourt ond for ¢ just csuse, and it ceceses also
on the dissolution of morriecge beceusc then there
is no dsnger that the wife mey be persuaded by .
the husband to pro¢judice her rights, which danger
is the reason for this prohibition.

The dower .is subject to a penaliy in case
the wife passes to & sccond marriage. Although
it is not entirely ¢ gift, bcczuse the promise of
dower forms part of the other agrcemcnis contained
in the marriage setilement, hovever it pertakes
of the nature of ¢ gift, and in case the wife
remarries whilst there are children or descendants
ol the predeccased husband, she shall forfiet the
ownership of the dover which passus to the children
saving the usufruet of the widow, unlesgs the
husband had disposed otherwise (3. 675).

With regard %o the restitution of dowry and
the payment of the dower, it is importeznt to bear
in mind the rule contained in Secction 676 which
lays down that, in the absense of a declaraivion
to the contrary, sny property which the husband
under any title whatsoever, shall have given or
bequecathed to his wife shell, ia all cascs, be
deemed to be piven or*begucathed on account of her
doviry and dower.
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Community of Acquests

The community of acquests is a partnership.
of property between the spouses, limited to thst
property which they acouire- with their work en
savings. The word 'amcquests' must not be te%gn_
here in its wide and common meaning, but in the
gtrict and special meaning which it has in
partnership. '"Questus intelligipur.qui ex opera
cuivsque discendit! (Pr. VIII, Dig. Pro SOCiDgin
Community of Amguests is than_institute according
to which all that proporiy which the spouses et
and cach of them acquire ﬂitp their work or sa; g
during marriage, belongs indivisibly to both o
them in certasin proportions. .

Historical Origin.

Historians-do not sgrec as to the origin of
conjugal partnership gnd of the community of ac-
quests; some of them hold that they owe their
origin to Galliec usages, and othors to Germantgnis?
others finally give them a later origin and atiri-
bute it to the influence of Christianity. Botna
institutes were introduced in Malta since remote
times from Sicily where they wore establis?ed by
the Noimans as Lamentia shows in his worg Ant%iho
Consuetudini' and 'Storia della Legislazione de
Normenni'e He repudiates all othar views such 8s
those which attribute their origin to the laws of
the Mussulmans or to certailn institutes and usagos
of the CGauls as described by Julius Caesar.

Jufidical Nature.

The community of acqguecsts is very similar to
pertnership; therc arc the contributions of the
spouscg end there 1s the division of profits and
losses. However, unlike the case of partnership
in which, in the abscce of a contrary agreement,
each of the psrtners has equal rights and powers,,
the menopgement of the community is regulated
completoly by law: 1t has a neccessary head, who
is the husband, whose powers are defined by law
and cannot be restricted or curtailed by agrecments
betwecen the parties. Morcover, the law estsblishes
the beginning and end of the community and %hough
husband and wife mey, by common conscnt and aficr
having obteined thc ncecssary authority, change
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the system during marrisge, still it is not law-
ful for cither of them fo put an end to it by

means of unilateral waiver. The community is e
morc liberal system than partnership becausc the
totality of the mcquests may be attributed to the
surviving apouse znd the wife does not contribute

to the liabilities beyond her share of tho acquests.
(3¢ 13E7).

i'ror the old mexims 'maritus vivit ut dominus',
meriiur w socius', 'uxor non est socia sed
speratur fore' and from the merger which takes
place between the properiy of the acquests cnd
that vbolonging to the husband, somc writers infer
that ncquired property is really the property of
the husband., ‘This opinion can hardly be recon=-
ceiled with'.with several provisions which restrict
the powers of the husband and bind him to compen-
sate the community for the personal profit which
he may have derived from the common property.

Community is, therefore, a sort of co-owner=
ship between husband ond wife which, however, is
gomething diffcrent from a simple incidental state
of co-ownership existing betwecn co-heirs, because
it is based on a notion of association and on the
will of the parties and has elso a purposs of
its own. :

The traditiogal rules whiech govern this kind
of co-ownership moke it an institute 'sul gencris';
the common properiy belongs collectively to the
spousecs ond it is impossible to determine the
respecctive shares before the dissolution and the
liguidetion of the community., It is distinet

“from the property of cach of them and, in fact,

there are relations between the three estates
which presupposc¢ thet the.community hes a dis-
tinet individuality.

However, according to an almost unanimous
opinion, the community is not a juridical person;
the existance of o juridienl person distinet from
that of husband and wife is in contradiction to
the prineiple that during marriage the common
property is merged with that belonging to the
husbend and that every lisbility of the community
is at the ssme %ime necessarily a personal
liability of one of the spousces. - The rules of
conmunity which have a iraditional origin indepen-. .
dent of the idea of e Jjuridiccl personality may
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be cagilv cxplained without the neccesity of
regorting to this notion which, on the contrary,
would leed to cuiincoucnees which have no legel

grounds as, ©.g. Lhe coaseguence thot the creditors
of the community have wlso o right of preference
over ihe common property vis-a-vis thc persongl
creditors of the spouses.

Kinds of Community.

The community of acguests may be oxpress or
conventional when the parties establish it
expressly by a decd berfore or efter marriasge; 1t
is teeclt or legal or statutory when it is under-
stood by law and considered oz taciily contrezcted
by the pcrties in the following two casesi-

(1). In morrisgcs cclebrated in these Islands
whether between Moltese or foreisners.

J

(2). In marrisges celebrated nbroad between
persons who subscguently cstablish themselves in
these Islands, whather they src Msltiese or forelg-
ners, In this caosc the community is not considered
as having arison except from the day in which
they establish their domicil in these Islands.

Although the community of escquestis is the
system estnblished by law, still it is mhot imposed
on the perties; who may: (a) exclude the communify
by meons of on express agrcement drewn in e public
deed snd which is to be inscribed in the Public
Registry on account of third parties with regard
to whom the community would otherwise be regerded
as agreed upony (b) they may also cause the
cessation of the community of acquests during
marriese, whether it was estnblished by contract
or by operction of law; this must clso be effected
by a public decd ond inscribesd in the -Public
Registry on account of third parties, saving all
other reguisites for the validity of sny change
in post-nuptial egrecements; (e) even though the
communiiy wes excluded they may later on establish
it, even during marriage, under the above-mentioned
conditions. :

Rules Governing Community.

These may be determined by the parties them-
sclves according to the general priaciples of
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freedom 1in marringe sctilements.

of such agrecments, the law lays dgﬁntggeagﬁggge
:hich ord;nerily govern community, becouse in

he majority of cases either marrioge settlements
are npt stipulsted or the comnunity of acquests
as rcgulated by law, is cxpressly adopted, ’

Duraticn of Community,

The community of acaquests shall

from the day of the celebration of maginggcgﬁd
_cfminates on the-dissolution thereof. It
éﬁuiudcs all the acquests made by the spouses
ouzsgg b:l? period., As to morriages celcbrated
pus blg hose Islends by persons who subsequentily
suablish themseclves in these Islands, the
‘community begins from:the day of their arrival

with ¢ '
it he intention of establishing their domieil

Community ends (8.1360):-

g;j. gy dissolution of marriage;

* DY cxpress agrcoment durine marriage;

3)s at the demond of the wife gftér sagﬁégeu
ment for separation of property;

(4). ﬁ;tthe dema?d of ecither of the spouses
gruter a sentence of personal separati

(3. 64, Ord, I or 1373). e

Consequently the communit does not !
the proportq acquired by uithci of the Spgggégﬂe
Enqcp ?ny tl?lo onterior o merriepe or in

cnere revious necenment 2
coumugitg, notwgtﬁgtgggiﬁgm?h?%bgggﬁ géoggg ma
have peen vested with the posscseion of the 'y
gropor.g only efter the merriage (S.1366)s oOn

p? contfafy, it includes pProperty acquired by
clcbuv of uge Spouses under any title whieh arose
during marrisge cven though the said spouse or
his or bLer hoirs buegent to possess it after th
diszolution of the commmni oy, 3

Objcct of Community,

A. Asscis. We have said that the 3
of the community include all the propg;tisﬁzzgh
husband end wife or coch of them, ocquire durin
mayriago with their work or savings, whether ‘
Jjointly or scperately. Honee the enumceration
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' f acquests
Scetion 1365 of several kinds o A ’
ﬁggghbiégggsed on practice and on formgrcgasccgg:
See notes by Micallef C.J. para 32 B. . s
& Rohan).

in terms of Scction 1365, the amssets of the

com?gnltilihgigtcggp;igiirad by =ach of thetapouses
b thg'efnrcise of hig or her work or 1ndugmr{6y__
Tiia includes, thereforg, the wagss of ggts gf

t, the fess of a pro:css?on, the pro ; :
o iind of industry. On the other hand, it does
an{ ineclude property azquired independently of
:ﬂch industry or ssvings of the spouses.

4 ty of each of
« The fruits of the proper
th (glousea whether it is common to both orb Soma
g eg to oﬁ of them, and whether possessed be
%ﬂspcelebration of marriage ggsigguirggiguiig%udes
by donation or succes: .
Bherofors, e1co,the'siuify of propiriy setied o
r subject to entail. A
g:ﬂ:ﬁ grom the fruits ofigny gind gg Eigg:rﬁguits
ecau
forms part of the community, guce sans o
less consumed by husband s
?ii ?ﬁggrogeeds, and irf theg save & par% :ﬁdsuch
h savings would be an acques ’
fﬁgizgsr:?cincluded in thetas?itsfofi:haogoﬁﬂggity.
e fruits
The only exception refers to z 6 Bf that
: hich is left or granted to one
propgg:yog condition that the fruits shall not
?gig part of the acquests, since the testator or
donor is free to impose any condition.

z eculium.profectitium' and the

L e "peculium adventitium' that may

ome to either of the spouses. Thelvords o -
grovision refer to the time wgegiordtﬁangﬁsigtﬂte

omilgated, at whiec me e

%gsgagiiaggtestgs had not yet been refogﬁed hgtém
Ordinance III of 13863, Wh1§h_abolished ihsy i
‘of the 'peculia' and atfiributed to the father
iagal usufruct over the property of the child,
and which may also, in ceriain cases, appertain
to the wife. What in 1867 applied to the -
'peculium adventitium', applies to-daytto e
legal usufruct of the father of the mother.

: i other
P roperty acquired with money, or
thiéﬁg dgg{vgd from the acquests even though such
propgrty is so scquired in the name of only one
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of the 8pouses, it is indifferent whethep the
acquest is made by the husband op the wife, beecause
all that which both of them, or the one or the
other, acquire with the property of the community

must naturally form part of the assets of the
community,

(5). Any Propersy acouired with money or
other things which either of the spouses possesgsed
sinece before the marriage, or whiech, after tha
celebration of the marriage, have come to him op
her, undep ahy donation, succession or other title,
even though such property may hvae beon so acquired
in the name of suech Spouse, saving the right of
such spouse to deduct the sum disburseq for the
acquisition of such property, at the time of .the
ligquidation or divigion of the commnity, .
(6)s Such part of a treasure-trove found by

either of the Spouses, as is by law assigned to
the finder, whether such spouse hes found the
treasure-trove in his or her own tenement or in

he tenement of the other spouse or of a third
pariy, i.e. that part which belongs to that. spouse
'jure tnventionis!, On the contrary, the pert of
the treaure trove which may belong to one of the
gpouses 'iure acceesidnis', i.e, as the owner of
the tenement where the trcasurc-trove is found,

is his or her particular Property, becausc treasure
is not fruit of the property,

B. Ligbilitigs. The following debts are at the
charge of the community ;-

(1). All debts contracted by the husband during
Marriage, even if erising from any suretyship (1372),
However, the Tollowing dcbts ere not included:
thosc contrected by the hugband to disencutiber
his own preverty from the debts to which it may
have' been subjieet, o1 4o eihanes itg value, because
such debts are consracticd by the husbend to his
exclusive advantage; ang secondly, any indemnity
due es a civil romedy in' respect of any offence
wilfully comnitted, because it would not be fair
ir~the community were tc \sustain the conseguences
of ain offence committed by either of the Spouses.
Saving thesc eéxceptions, s11 other dcbts of the
husband, provided they are contracted during
marricge, are at the charge of the community, and '
the creditor may éxereise his rights not only
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egainst the property of the husband, but also
argainst that of the community and not only against
such part of that community belonging to the husband
but against the entire property.

(2) 411 debts contracted by the wife with the
consent of the husband or in carrying on trade with
the consent of the husband (S. 1371). On the
contrary, any debt contracted by the wife with the
sutherity of the Court, but without the consent of
the husband, shall not be at the charge of the
cormunity. An exception is made in the case of debts
contracted by the wife for the needs of the family
or of establishing common children whilst the husband
was ebsent or incapable of giving his consent., It is
2 debt comzon to the spouses and therefore should in
2ll czses be borne by the community even though the
husbend is not incepsble or absent. With regard
to agreements entered into by the wife for the ordinary
snd d=ily needs of the femily, the constant case law
tased on section 1015 considers the wife as the
attorney of the husband, .

(3) The ordinary repairs of property of

either of the spouses, the fruits of wvhich are
included in the =cgquests. The extrzordinary repairs,
on the contrsry, are borne by the owner.,

(2£) The expenses for maintenance and those
of sickness of one of the spouses, including the las%t
illnese, are 2lso a2t the charge of the community (Court
of Appezl, "Hiczllef utringue Vol., XIII, pp. 42).

Effects of Cormunity

L, Effects with reserd +o the external relstions,ie
betvweenrthe anouses and third varties,

Up to Act XIVI of 1973 =, 1362 provided as
follows: 5

(1) The administration of the acquests
eppertains to the husband, who, in regard to third
parties, may dispose of such acquests as of his own
property.

(2) Any agreement-directly or indirectly
contirary to the provisions of this section is null.
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The' position has been changred b- the e
introduced by the aforementioned acthL?Ijof T9$§fnd¥£2ts
statement contained in the previous wording that *he
husband may, in regard to third parties, dispose of the
acquests as of his own proverty doesnot appear in ths new
wording. Fowever, the administration of the acquests is
Still vested in the husbaznd and such administr&%ion is
of a special character, It does not inelude only acts
of ordinary admlnistration, but it inecludes powers of

13
:h;:natinn under an onerous title, The orovision states

(1) the administration of the
o A ke acguests vests

(ii) the husband may sue and b
) e
to such acquesig RSS2 weka

(111) the husband mey alienate or hypothecate the
acguests under an onerous title or to s2tisfy
obligations imposed by him by law, without
the necessity of having his wife's consent,

(iv) impliedly it is provided that the wife's

consent is necessary for an i i
¥ gratuitous alienzt
or hypothecation not under an onerous title, =

In so far as onerous
practical utility of these r&letr&nSRCtion

gazour circulation of oroperty
nly agree with the husband, without the necessi
g?;zizlnnggzvg;nsﬁzt of t?ebwiieﬁ whose nncgsitggnoﬁas no
s H » care must be taken that *he tra i
i? :gpagwsﬁzigggogazzre, :3-$08t transactions aig?sgggigge
3 transa gratuitous, the wifet
ggcessary. Certain difficulties’may aris: ?nc;:§:§§ %2
eng c?aracteri&ation of certain contracts, e.g, the
. ering into a contract of suretyship by the husband with
iesyect to the liabilitjes of others, when no ouid vro suo
cs re?eived by him, In such instances, it wil 3
ourt's function to determine if the suretyship was
gntgredlinto owing to the spirit of liberality on the
tus and's part, which is the hall=mark of a gratuitous
ransacfion, or i it was entered into by reason of the
husband's finanecial interests in the prineipal debtor or |
commercial relations with him, o i

S are concerned, the
S lies in the fact that thiy
end that third parties need
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Under the terms of the provision as originally
worded, it was not vossible for the wife to take over the
administration of the accuests. This possibility has now
been introduced by thz 1973 amendments., If the husband
is absent or cannot properly administer the acnuests,
tha wife may be authorised by the Court to assume the
edrinistration thereo? temporerily snd, in cases of
evident need or utility, she rmcoy 2l1so bz so zuthorised
to perform zcis of zlisration or to hypotheczte property
subject to the conditicns es the Court mey deem proper to
imrose. It must be pointed out that the tekinz over of the
adzinistration by the wife is not an autonatic proecess,
but it pust be zuthorissd by the Court whenever it is
recessary in the interests of the community, If for
exsmale “he husband is sbsent but he had taken all the
approrriste mazsures to look after the interests of the
cozrurity, such an authorisation by the Court would not
seen to be cdled for,

When the Court zuthorisss the wife to effect an
alienation of immovable propsrty or the creation of a
hyrothee, such acts will have %o b2 reristered in the
Dvklic Registry so that thay will have e2ffect in regzrd
to third parties and such resistration will be effectad
in the husband's narme, althouzh in reality hs would nat
k=ve been 2 party to the alienaticrn or hypothescation,

It has been stoted that as 2 rule the
adoinistration of the acquests vests in the husband.
Eowever, difficulties hzd previously arisen in regzrd
to meneys deposited in 2 bank to the credit of =
mavrried womzn, The Bank would not know whether the
money belonged to the commenity of acgouests or not, =nd,
in order to rrotect its legal vposition, it might require
the huszbznd's consent for withdrawzls from the deposit.
In 1937 it was enscted thzt the husbend's consent
sh21]1 be presumed in the ecase in which the wife desires
10 withdraw from any bank money deposited to her credit,
urlese notice to the contrary is given to the Bank by
the husband by means of a judicial letter (S. 1015 now
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repealed), S, 1362(3) now provides that any money
deposited in a bank to the credit of a married woman

may be withdrawn by her without any inquiry on the

part of the bank whether such property belongs to the
community of acguests or not. The previous special
procedure of onﬁosition by mezns of 2 judicizl letter
does not exist any more 2nd any steps by husbands wanting
to block withdrawal from such bank deposits must be

taken in accordsnce with the normal rules of the

Code of Civil Procedure,

Any agreement directly or indireetly cortrary
to the provisions of s, 1362 is null,

B, Effects with resard to the internal rel=tions
between husband snd wife

The rules which govern the internal relations sre
the following:

(2) The acquests belonsz to the husbani =nd wife

in equel proportions (8. 1367), i.e. when the
community is liquidated and divided, the acguests,
after deducting the debts, i,e, the net profit,

is divided between husband end wife in ecual
portions, If however, the lizbilities exceed

the =2ssets, the wife does not contribute to such
liabilities beyond her share of the acguests (S. 1357).
She is not responsible for such lisbilities with
dotzl property ani not even with her pazraphernzl
property. This is a2 rule which has come down to us
from traditional law (vide 'Ccde de Rohen' B, III,
Ch., V, parzs, 31 and 32) and it constitutes the
first means of protection to the interests of the
wife by which the absolute power zttributed to



the husbend is mitigated.

The consequence of this rule is that once
the property o% the community is exhausted,
the creditor may only exercise his rights on .
the properiy of the husbsnd, and mey not direz
himself against the property of the wife, whether
for one half or for any other part of the balance
of his credit.

pecn stated that the scquests are
dividgg Egaequal portions, because this is the
.legal mcasure of their participation 1n the
absence of agreement to the contrary: i? is
natural when iwo persons pertke of cecrtain £
property, to presume that there shares are ?qua .
This prosunption is still stﬁonger in the rela=-
tions between husband and wife.

The law hewever, allows the following
agreementis!

ted
1), Any agrecment whereby it i8 covenan
that(t%e spousgs shall heve unequal shares in
the community of acouests; or

(2). That the acquests shall vest wholly in
the surviving spouse. This is a derogation to
the common right in partnership in which case an
agrecement that g1l the profits are to go %o oni
of the partners only, is invalid. Our legislator
has eullcd this exception to common law from the

. Code Napoleon in order %o favour marriasge. I®
iz to bo noted that the agrecment is hazardous;
it favours neither hasband nor wife, butb only
the survivor; or

. That in case of the predecease of the
one ggguse (es, for instance, the husbond) the
acquests shall vest partly in the surviving
spouse ané partly in the heirs of the deceased
gpouse¢, and in the case of the predecease  of )
the other (as, for example, the wife) they shall
devolve apnticcly in favour ol the surviving
ppouse. ALkss uhia is a hazardous agreement
becausa onc connot krow who will be the first to
dic.

mhosc are agroemcnis foreseen by Section 1363
which modity #he legal rule that the Bhﬂf?ﬁ in
the acquests are equal. Are Ve to argue 'a eon-
trario sensu' that all other agreements are not

allowed? The question arose in "Camenzuli v. Pace"
decided by the Court of Appeal in November 29th, 1912.
In the marrisge settlement it was agreed that all the
acquests were to go to the husband in case he

survived the wife and that in case of his predecease
one hzlf of the acquests were to go to the wife in
Usufruct. The Court of Appeal reversed the sentence
of the Court of First Instance, =and declared null the
zzreement which attributed all the acquests to the
husband end declared, moreover, that the equal and
unequal shares must be in ownership and not in usufruct.

() The administration of the acquests appertains to
the husbend, who is the head of the family (S. 1362)
srd =2ny zgreement to the contrary is null becsuse it
tends to derogate from the rights belonging to the
husbend as head of the family.

The cormunity of acquests consists of the
oroperty common to both husband snd wife; and the
husbend who is the administrator is responsible towards
the wife like any other manager towards the holder of
the rizhts vhich he manages. Previously, the husband
was liable only if he has mismensged with the sole
vursose of injuring the interests of his wife, but
the relative provision (s. 1368) hzs now been repealed.

The normal standards of liability are now z2pplicable
to the husband.

The right of management of the husband extends
"de jure" also to the paraphernal property of the wife,
the fruits of which are included in the acquests (S.
1365, es. 2, & 8. 1375).

This rule is very important in the system of
community of acguests, It is to be noted, however, that
the administration of paraphernal property is given to the
husbend solely on grounds of expediency. In fazct paraphernal
pronerty belongs exclusively to the wife, The right of
the husband to mznsge the paraphernal property may be
derogated to by agzreement F1386}; in this case the
management of such property belongs to the wife, notwith=-

stznding that the relative fruits and savings may be a part
of the acquests.
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by the husband
With regard to 1iabilities incurred 8
i:%/or wife% the law provides the following rules:

ing

11 debts contracted by the husbend dur
marrigél aeven if erising from any suretyship, shall be
at the cﬁarge of the community, with the exception
mentioned in (ii) hereunder.

ber his
vts incurred by the husbend to disencumber
own giﬁ;egiy or to enhance its value shall not be atnthe
charge of the community; however, this rule regul&t%sb
the internal relations between the spouses and cannot be
raised against a third party.

i in respect
1ii) eny indemnity due as =2 civil remedy v
of in o}fenge wilfully comritted by the husbznd shaii not
be at the charge of the community; however, even this .
rule regulates the internsl relations between the spouse
and cannot be raised =gainst third parties.

debt contracted by the wife in relation to
the égﬁln%giration of the acguests shall be 2t the ihargee
of the community. This provision applies only in the cas
in which the wife has been authorised by the Cougt B?
administer the azcquests in accordence with s. 1362(2).

debt incurred by the wife in relation to the
admingzlrigﬁon of prperty the_fruits of which are in;iuded
in the acquests. This provision refers t9 the case :
which the wife has been authorised to administer sugi %
property under s. 1362(2) and =lso to the case intﬁ ch
the wife administers her parzphernal p;operty, al gug
the income thereof vests in the community, in accordance
with 8. 1375.

any debt contracted by the wife for the needs
of tggi}ami{y or to suoply maintenance aceording to law,
The wife doesnot need any authorisation by the Court,
and in view of the looseness of the wordingz employed, i
this provision constitutes 2 possible source of difficulties.
I+ is the function of the Courts to interpret the concept
of "the needs of the family". RKeference may be made to
earlier doctrine which was based on s. 1015 accord?ng
to which the wife was presumed to have her husband's s
consent in respect of ordinary everyday household necessaries.
§. 1015 was repealed in 1973 and the wife was authorised
to burden the community with any debt she may incur for
the needs of the femily or for the gsupply of maintenance
due according to law.

ol

(vii) any debt contracted by the wife in carrying
on *r=de shall =z1so be =% the charge of the community,
unless the trade is carried on notwithstanding the
express opposition of the husbend signified by means
of a declarstion registered in the Commercial Court
2nd published in the Government Gazette and in two
loc2l ¢aily newspapers.

Ticuid=tion of the Community =and Relative Proofs,

On the dissolution of marriage, i.e. on the
cessation of the community, the liguidation of the
community is proceeded with, 2nd sometimes =z2lso

tk2t of the property of the deceased husband or wife,
or of both if both lzve died.

Under the system of the community, there are
three estates; the conmon estate, that of the husband
=nd that of the wife. To liguidate is to verify
vrich property belongs to the one or to the other of
such estates and which are the respective liabilities.

Section 1366, vhich reproduces azn old rule,
cortains a presurvtion relatinz to the proof of
whzt belongs to the comrunity: in the absence of
procf to the contrary, zll the oproperty which the
spouses or one of them possess, shall be deemed to be
vart of the acouests. This presumption is based
"ex eo cuod plerumgue acecidit" =and on the favourable
attitude of the law towards the system of community.

The presumoption is "juris tantum", beczuse
the law has textuzlly reserved proof to the
contrary, which cen be made by 211 the mesns
zdmitted by the ordinary law of evidence, i.e. b
rezns of documerts whether public or private, witnesses,
confessions, legzl a2nd humsn presumptions., Very
freguently in marrizge settlements the spouses
declere what they possess at the time of the
narrizge, These declarations, to a2 certain extent,
serve to constitute beforehand, proof of what forms
pzrt of the particular estate of each of the spouses.
However, as they are gererally mere declarations "ex parte",
they only constitute an imperfect proef of what forms
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art of the particular estate of each of the spouses
gnd they only become full proof if they are accepted
by the other party.

In order to arrive at the liquidation of
the community, since there may be oroperty of the
cormunity, of the husband and of the wife merged
together - especislly in cese of movzbles = a
general description of ths property is made, 2nd from
it is deducted the property particular to either
af the spouses; what remszins is the estmte of the
community which is divided e gqually or according
to the shares agreed upon.

There may be credit 2nd debit rel=tions
between the cummun{ty end the particular estates
of either husband or wife, e.g. expenses incurred
with regard to dotal property met with out of
the community. In this case the comrunity must
be accredited with the zmount of such expsnses
zrainst the nerticular estate of the wife, and
this estzte must be debited for such expenses in
favour of the acquisitions.

The fin=l ressult efter that the commurity
is liguidated, will represent the estzte of the
comrmunity, =nd the particulér estzies of husbesnd
end wife, The acquests are divided into two
between the two estates, 2nd the shzre belorgng
t0o each of such estates is £47ed +o them, so
that in the end there will only be two estates
which pre proper to the husbtznd =2nd to the wife,

0f the Sensration of Pronertw Between Soousss

Separation of property is a remedy ziven
to the wife during merrizge, in case the =2ffairs
of the husbznd are in disorder, or where the husbznd
has mismanaged the acquests, by mezns of which remedy
she may clsim ths dowry or ensure its future
restitution, ensure the future payment of the
dower and, finally, obtain dissclution of the
community (Sections 1376, 1377).

The nature of this institute is extra;ul
ina because, properly speaking, and 2s a2 €5
:ﬁg do:¥§ must be returned and the dower paid at the
dissolution of marriage and the community of
acquests ceases with such dissolution. On the
contrary, by means of the separation of

il ot -

Property, the wife may demand the restitution of
ths dowry, if it exists in kind immediately, and
during marriage and may demand that the future
restitution of the dowry be secured in case it

does not exist in kind or in csse of dowry which
has passed in ownership to the husband; she may
2lso derznd a gecurity for the future payment of

the dover 2nd she may finally obtain the dissolution

* of the community,

The necessity of this remedy is evident in
ecase the husbz2nd possesses only movable property
vhich is seized by his creditors who proceed with
the relative sie by zuction, bsczuse were thewife
to weit until the dissolution of +he marriage to

ererciss her rights, she would find none at all in
the estzate of the husband.

The restitution of the dowry and the payment
of the dower are ensured by separatinz as much property
25 is necessary to secure the rights of the wife,

The sscursment of the dowry or the dower shall be
effected prirarily by assisning to the wife irmovable
property of the husband or, in default of immovatble property,
Or 2s 2 supplement thereto, movable Proverty which is =
appraised (35, 1379), becruse the property to be
2ss5isned must be such as to be sufficient to snsure

the debt of the husband towerds the wife. 1In the

first place immovables are aggigned, if there are any,
beczuse, in this way, the security given to the wife,
has an 2lmost constant value, vhilst the value of
zovables tends to diminish throush deterioration and
use; 1in case mévables are assigned, the Court may
order such movables to be sold, wholly or in pert,

end the proceeds therzof to be, as dotal, invested

in such manner as the Court shall dirset, in order to
breserve their actual value.

Conditions for +the Action of Separation of Provertyw

The only condition which isg required in
order that this mtion may be exercised is the husband's
nismanagement of the or the danger on the part
of the wife of losing her dowry, or, what amounts to the
seme thing, such a disordered state in the affairs of the
husband which gives reason to Tear thet his
Property will not be sufficient to satisfy the
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rights and claims the wife at the ti T
FaBRIR G018 08 the wifo ab the bimg of

This economic state of the husbznd is Lo
in practice as 'vergenza .del marito alla Llacnia'
and it tokes place when the husband hag no immo-
vables gnd he sguanders his movable propariy, or
where his erediiors seize’ such property and pro-
ceed tr ius relative sale by auction. This is |
the only condition required, and the wife may
exercise this action not only without the consent
of the husband but also without any authority of
the Court.- : :

The action for separation of property may
only be exerciscd by the wife and it cannot be
exercised by her creditors (S.1384) notwith-

standing that it is a right which is attributed
to the wife to safeguard her pecuniary interests.
The reason for this derogation to the ordinary
right of 'action surrogatoria', is that the
exercise of this remedy may disturb the peace of
the family and the law has, therefore, preferred
the moral intercst of the family to the merely
pecuniary interests of the creditors. . If, however,
the wife dies 'pendente lite', i} is generally
held that the creditors may continue the action

in their interests, because then any moral
interest ccases and, in any case, the credltors

of the wife have the right to execute the sentence
of stparation of property obtained by the wife

if she omits to do so, teoecsusethen there is no
question of moral intercst. =

Forms of Separation of Property.

The restitution of .the dowry and the assign-
ment of the property belonging to the husband in
sccuremcnt of the dowry or dower, shall be null
if not made by a public deed, and it shall not
be operative against third parties except from
the day on which such deed shall have been
registered in the Public Registry (S. 1383).

They have effect, thercfore, from the day of such
deed end such registration, but the wife may meke
such effects begin before that time, since the
Court may, at the request of the wife, order that
the demand for the scparation of property bc pub-
lishcg in the Government Gazette by means of a
notice signed by the Registrar and, in such case,
the judgement ordering the separation shall be

ope?ativa from the day of such publication,

Effects of the Separation of Proneriy,

In Pcmqn Law the separation of pranarty waé
meant to sefosuard the dowry (fr. 24 Dig. Dos,
soluto matrimonio, quamadmodum adpetatur’ Cost, 29,

Cods De jure Dotium, norma 97, Ch. VI),

Cur legislator has applied the same remedy
also to sofeguard the dower and the dissolution
of the comminity., Therefore the effccts of the
Judgement of separfition are divided into three
categories according as to whether they refer
to the dowry, dower or community of acquesta,

\

Dowry. - The effects of the separation with
regard to dotel property which is returaed or
to the property assigned in securement of the
dowry are:- \

(). The wife has the management of such
property. - .

(2). The wife has nlso the enjoyment snd the
fruits of the dowry are divided between husband
and wife 'dietim' as in the case of dissolution
of marriage. g

(3)s The wife may suc and be sue 2
to all that which refers to the mangggiggtrggard
such property without the necessity of the
authority or consent of the husbang (S« 1380);
she is even exempted from marital authority fér
all judicial aets and not only for those whieh
refoer to the management 6f such properiy (3,784
Laws of Procedure). It is to be noted, however,
that the inabienability of dotal immovables docs
not cease with the separation of property, nor
giiﬁ the ngcissity of marital authority céase

regar o extra-judici o

bt e 3) cial actis apert from

(4). The wife must contribut

e to the h -
hold expenses and to those of the educatigﬁsgf
the children of the marriage,

Dowar, As to the propert
¥ assigned.in -
securcment of the dower, since the wi%e has not
a certain and actuml right, but o future eng



n- -~fain one, depending on whether she survives
“28nd or not, the menagement of this pro-
E ez not belong 'de jure' to the wife, but
1s 2. isted by the Court et its disceetion
elther to her or to the husband or %o enother
person. For the seme reason, the frults of such
property, during merrisge, continue to belong
to the husband end are, therefore, subject %o the
sction exercised by his creditors (Section 1381
must be interpreted more widely owing to enother
section of the Lews of Procedure),

According to treditionsl doctrine sccepted
by Costentini (Adnotationes ed statute urbis,
No. 31) and by our Court of Appeal in "Borg
Depares utrinque", decided on Februery 9th, 1900,
the assignment of the properiy made to the wife
in securement of the restitution of the dowry
‘or the peyment of the dower, does not produce a
transefer of ownership over such property to the
wife, to whom is ettributed either the menagement
slone or the menagement and snjoyment of such
property, s the case may be.

Communi ty. As to the dissolution of the 4
community of acquests, & demand for this purpose
is necessry; the declaration of the scparation

of property does not, by itself, produce the
dissolution of the community. In the demend made,
the wife must especially insert the request for
such dissolution, which may cven constitute the
gsole objeet of the action when the wife has
nelther dowry nor dower. ' ’

The dissolution of the communit$y mey be
obtained, for this rcason, even though it is
conventionel, and its utility eppears cleerly
when the wife may earn ascquesis by means of her
industry or savings, because as the community’is
dissolved, the fruits of her industry and her
property belong exclusively io her.

Subsidiary Remedy greonted to the wife by 39,1382

Wherc there is no%, in the estate of the
husbend, sufficient property with which to meke -
the sssignment due to the wife, in securemont of

the dowry snd dower, the vwife may proceed 'in sub-

sidium' ageinst third perties in possession of

-—20) =

of propurty ecouibed from
manner as, upon the dissol
she may proceed for tho ro
end the peyment of the dow
the 'sctio hypotheceria’.

the husband, in the same
ution of maériagh,
stitution of the dowry
er, i.e. by means of

This provision is derived fro

Cod. 'De Jure Dotium' end from artTc?g:EEiséxgx'
1151 of the Codeice Albertino, It is a subsgidiepr
gcticn which the wife may not exefelse egainst v
gird perties except in default of prupdrty or

of sufficicnt property, in the estecte of thi
husbend, =nd which always precsupposcs tﬁe N
gg?othesis in which the dowry may be cleimed op
thu securcment demended during the marriage, i.e
: ¢ hypothesis when therc is the dangser of ihe )
tDBS of thg dowry and the dower, end the declara-
lon of th: separation of property,

Section 1382, following the rules of Consi
5T
XX{X, gilves to the third Possessor the following
gpucial meens of defence, besides the cxceptions
ielonging to the thirg perty in possession whi
8 sued by ths 'Action hypothecaris';-

(1)s He may be ellowed to retai z I
provided he pays to the wifs thea;gtgg;sgrggoiﬁg
dowry during morriazge., This is a speecicl benefit
whieh the third perty in possession cen only
claim in this case. He is bound to pey the inter-
esﬁs on the dowry only, znd not also those on
thf dower becsuse the right of the wife to the
dovicr, during marriegs, is not certain end actual,

. After the dissolution of merriege, the third

perty in possession is no longer entitled to this

bencfit, but must either =
or pey the debt. er relinquish the property

(2)e He mey similari; 3
) arly retein thsy property b
Eiyinq the debt ?or the dowry ar dowog, ﬁeviig y
stright of relief pgeinst the husbend and third
parties who have acquired after him, Thig right
ation of tha general

third part -
sion the right to avoid the judicici g;ig ggsiﬁ:
grggerty by pPoying the debi., IFf ho avails him-
mﬁst ggytgi:u;1gg;, the thirg perty in possession
re 3 ; i
e LR dowcr,spondimg to the emount of the

and such sum shal
in such manner as the Court shell ﬂireitb?nizggggad



to sofeguard the rights of the wife. Such pay-
ment is not definitive - and herc lies the
peculisrily of this mcans of defencce.

Aoamuiment of‘the seneration of Property

s vn understonding between husband and
wife 23 possible in order fo defreud the creditors
of Gthe husbend by meens of such judgement, the
law guthorises such creditors %o impeach the
sepcrction of the property pronounced by tng i
Court evcn though it mey have been given effee
to if such secparation has Dbeon obtained in
froud of their rightse (8. 1585). This is ?:{ "
coplication of the 'Actlo Proulisns' with & 8
roletive rules. The compctent Court is uhcf
¢ivil Court, even though th. intcrosis bo of &
commerelial nature.

; : bond ond Wife,
0 uler Property of thc Husbr
Partigpecislly that of uhe WilGe

pParticulcr Proppriy of the Wife.

This proporty may be dotel or cxtrao-doteol
or paraphogncg (8.1386). Perephernal propcity,
-according to cecriain early jurists, WS thao
which was brought by the wife since merriege,
besides her dowry; oand extra-dotsl, that which
dovolves on the wife subsequently by sqccession
or undcr cny othcr gretuitous title. Nowedays
extre-dotal cnd peraphernsl property are syno-
nymouse. The rulos relating . to paraphernel
property orci-

. The- enjoyment belongs to the wifc;‘when,
huwo&ig, there ingonwmnity‘of acquests, thu fruits
of such proporty belang to the community, S&Ving
any cgreement to tho controry. In the rbsenci "
of dowry or community, or if thc merriage contr
docs not includc ©ny stipuletions whereby the
wife is to bear o pert of the burdens of the "
marricge, she must contribute thereto ¢ third o
her income (S. 1387).

2), Bven the mencgemont of parcphcrh?l
proéoily ah~11 belong, os ¢ rulg, to the yife
(S. 1388)4 1in ccse, however, the fruits of such

property are included in the acquests, the mznagement
appertains to the husbznd. If the Court deems proper
59 to do, it may suthorise the wife to zssume the
management of the property aforeszid in lieu of har

husband. The Court may also suthorise the wife to zssume

the enjoyment of such property (S. 1375).

The husband's responsibility 2s regulated
by the following rules:

(1) If the husband has enjoyed and mansaged
them in wirtue of a mandate of the wife granted <o hinm
under the express condition of rendering ar zccount
of the fruits, he has the szme obligations of zn ordinery
agent, He does not make the fruits his own but he must
render an account.

(2) If there was a mandate but not under such
express condition, the husband or his heirs, on the
dissolution of marriage, are only bound to deliver the
existing fruits, and he or they shall noi be accpyntable
for the fruits which shall have been consuzad un that
time, As the wife hzs not inmposed zn exsress condiiion
thnt an acceont of the fruits is to be renderad, it is
presumed that she wanted to grart him ths enjoyment.
The same rule epplies if, during merriesge, the wife
demends the fruits of her property, ie.the hushend
is bound to deliver only the existing fruits =2nd is
not bound to render an account of those consu-ed
prior to the dem=nd.

(2) If the husband has meneged such property
without 2 mandate, but without opposition on the part
0f the wife, the seme rule applies as in the previous
casej the husband mzkes the fruits his until the
dissolution of the marriag=, or until the demand of
the wife; because ealso in this caese the acquiescence of
the wife is interpreted in the sense that she has acted
with a spirit of benevolence,

(4) If the husband has managed such property
in spite of opposition on the part of the wife, he
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he is bound to render an account of all the fruits,
both existing and consumed.

A general rule applicable to 21l cases in
which the husbend has enjoyed paraphernal property
of the wife is that he is regarded es =z usufructuary,
end has the sape rights a2nd obligations of a usufructuary
which are modified in the same way as with regerd to
dotal proverty. )

Particnlar Pronerty of the Husband

There is no necessity to deal with this
metter, except in case the wife has had the management
and the enjowvment of her husbend's vroperty. In the
said hypothesis, the wife has the same rights and
oblications of the husband who manzages her paraphernal
property.
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