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18th, dsy of October, 1948
Jodge :

The Hon. M-, Justice W. Harding, B.Litt., LL.D.
The Polire rersug Lb, Cdr. Johm Robe:t Walter Groves
Traffic — Driving of a Vehicle in & State
of Drunkenness — Sect. 14 Chap. 105,

Maltese Tane prohibits th2 driving of 4 moter tehicle in the case of o
_ driver who ia under the influeace of intoricant liguar, Thix prokibi.
Fion, howerer, olthaugh the law daes mot slate sopressty so, must
he taken to mean thot the driter must be under the influencs of
drink to such an extont ax to be incapable of having proper con-
trol of the rehicle. o that in vrder to convict on « charge of driv-
ing whiisf under the influence of intuicant ligwor, it is mecersory
to satisfy the Caurt that the state of drunkennesm was duoh as i
affert the driving, making it wnsafe,
In this judgment the Court rnumerates the various signi or symploms
which show definitely that a peraon it drunk in the aense nforesoid.
This ix an appeal entered by defendant against s jodg-
ent given by the Criminal Court of Magistratas on the 17th.
September, 1948, whereby he. was found guilty of ~having
driven a car at an excessive speed and whilst under the in-
fluence of drink. and of having involuntarily, that is, through
imprudence, negligence and non-bbservance of regulations,
cevsed damages to nnother oar with which defendsnt’s car
collided. Defendant was sentenced to ihe psyment of a fine
(multa) of £3. and moreover the Court below ordered the
suspension of his driving licence for a period of three months ;
As may he seen from the appeal petition and the pro-
cess verbal recorded at page 16, thin oppes] is restricted io
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the isene touching the charge of l\&vmg driven a car whilst
under the influente of drimK...............

This Court again heard the WItnesse...,........... ;

The state of the evidence with regard to the uasne of
drankenness isx as follows;

Police Bergeant Bonett......... stated........... H

T assegsing this evidence this Couri comes to this con.
<lusion.  All the withessos agree that the defendsnt's breath
smelt of drink. This fact may, therefore, be taken to be
satisfaciorily establizhed; in poine of fact, defendant ad-
MMB. . The gist of the evidence, therefore, in 80
far as it can he safely accepted, is that defendant’s hreath
smelf of drink;

The cireumstances of the collision have been urged npon
the Court as auxiliary evidence of drunkenness. The merike
of the collision are nof in issue before this Court in view of
the vestricied nainre of the appesl; bat in so far as they have
a hanrmn‘ on the noint brought for decision on apneal it is
pernmmble to atate that, even es considered by the Ma,gis-
frate, the collision may ha\'e occurred owing to the fact that
the defendant did rot keep & proper lock-out for fraffic in
front of him, and failed to keep at such a distance from the
car preceding him as to be able to stop in time in case it
shovid be necessaTy, ns, in point of fact, it became neces-
sary. These omissions on the part of defendant do not *‘par
ad’t imply drunkenness, as even a perfectly sober driver may
well be negligent in that sense. It is trne that Police Ser-
geant Bonelt states that defendant, on heing questionsd ‘DY
him as to how the collision had occurred, lephed... ..... evanen
‘but apart from the fact that defendant denied having said
those words, his reply might 8lso imply want of attenfion,
or aliernatively that defendant claimed that it was a case of
suddent emergency ;

Having thus fixed the facts, it is now proper to ap-
-pioach the legal aspect of the case;

Maltese Law on this point says simply ''driving whilat
under the influence of intoxieating ligwor”' (sse. 14, Chap.
105}, The Fnglish Law is worded differently. In fact. ae-
cording to section 15 of the Road Traffic Act, it is an of-
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fehcd, punishable on indictment or summarily, to drive &
motor vehicle when under the influence of ‘drink to such an
- extent as {0 be -incapable of having proper conirol of the
vehicle’”. Now, this Court takes the view:that, even.though
the words “‘to such wn extent as o be mc&pable -of having
proper control of the vehicle' do not occur in Maliese Law,
they shoukl be logiczlly read into' the section in order to
have a reaconable construction. In fact, in the provision in
guestion forming part of the Traffic Ordmn.noe the purpoee
of the law is not to envisage the offence of drunkenness as
such (as for instance in sectibn 8353 (dd) Ch. 19), but to safe-
guard traffic by prnishing anyone who, because of drink, is
unfit to drive and, thercfore, likely' io cause: accidents. In
o*der to convict on & charge under section 14 (driving whilst
vndér the influence of intoxicating liquor), it is therefore
necessary to satisfy ihe Court that the state of drankenness
was sich ax to affect the driving, making it unsafe;

The point, therefore. is: was defendant drunk? That is,
was he so far under the influence of alecohol ag to have his
faculties impaired to stch an extent that he was unable to
drive safely? The subject ia, admittedly, an exceedingly dif-
ficutt one, and the Conrt has deemed it its duty to make a
" thorotigh study of the rnatter, not only for the proper deci-
sion of thig'case but also for the purpose of setling down cer-
tain principles to which, it is hoped, the Police Authorities
will give their earnest attention in future cases;

In the latter part of 1925, the attention of the British
Medical Association was drawn- to the wide publicity given
in thé lay press i1i Fngland to cases of conviction in the
Courts of persons charged with “‘drenkenness’’, particularly
in connection with motor-car cases, The public, having its
own ‘idea of the significance of the word ‘‘drunk"’, was per-
plexed- at the decisions given in certain cases, sand becamn
eonfused by the varying standards of the tests applied. Mo-
torists in particular had a feeling of apprehension that they
might at any time find themselves charged with a -serious
offenice, and that there wes no certainty that the tests applied
were of such a nature as to give them a fair chance of vin-
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dicatng their per-onal reputation. Tt was this which led
the Council of the Briiish Medical Association to appoint a
speciat committee to report and make recommendations, The
Association wrs forinmate in seenring the services of verv
distinguished medical practitioners, police snrgeons, magia.
trates and scientiete, Tts report wes completed on the 9th.
Febrvary, 1927. Tt was hoped that, as a resolt of its labours,
a standerd method of procedure would be drawn np and pat
mtn universal practice;

The Commiitee cnme (0 the followine ronclusions, which
this Court will give in detail, in 18 much ac thev are neces.
sary to dec’de the case now hefore it;

The word “drunk’ in similar casex shonld a'ways be
taken to mean that the person :oncerned was so much under
the influence of aleohdl 2 to have lost control of his facul-
ties to srch an extent ax {o rende him unable to execute
safelv the occupation on which he was engaged at the ma-
t-rial time :

The Committee then proceeded to enumerate the signs
or sympioms which, in the absence of pathological conditions,
“how definitelv that *he person is drunk in the sense afore.
sa'd. Tn brder to cnme to an affirmative eonelusion. it s
necessary that the person’s hreath smells of alcoholie liquor.
Provided, however, this be accompanied with "“all’* or *“‘mest’’
of the fallowing iroups of sigrs or symptoms .— i) dry furred
longue or, conversely. excessive salivation; (ii) irrecularities
in hehaviour, sreh as insolence. abusive Ian‘ruaﬂe loquacity,
excitedness or sullenness, and disorder of dress; (iii) suffnsion
of the “conjunetivie” and reaction of pupils. The pupils may
viry from a ctate of extreme dilatation to extreme comtrac.
tion and mav he equal or unequal; (iv) loss or confusion of
memory, partienlarly as regards recent events and apprecia-
t'on of time: (v) hesitancy and thickness in speech and im-
paired articu'ation ; {vi) tremors and errovs of co-ordination
and erientation ;

The Committee further stated that there is no single test
which by itsell swould justify & medical practitioner in decid-
ing that the amonnt of zlcohel consumed had cavsed a pe--
son o lose contral of hiz facnlt’es to sueh an extent as tn
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render him unable io execute safely the sccupation on which
he was engaged at the material iime. A correct conclusion.
cen only be arvived ¢t by the result of the conzideration of
- a combinaiion of several tests, such as general demeanour,
sinte of the -lothing, appearance of “‘conjunctivae’’, state of
“he tongue, siell of 1he hreath, cheracter of the speech, man-
ner of walking, turming  sharply, sitting Jdown and rising.
pick'ng vp o pencil or coin from the floor, memory of inci-
dents within the previous few hours and estimation of their
tizre iniervals, reaction of the pupils, chuaracter of the brea-
thing especially in regard to hiccup. Other tezts taken by
themselves were less relicble. such as rapid pulse, repetition
of set words or phrases, characier of handwriting, walking
along a straight line, and fuilare of 1onvergence of the eyes;
Six menths after the publivation of this report in the
Brivah Medienl Journal {Supplement 19th. February, 1927),
& certain Dr. Godfrey Carter emphazised the value of estimat-
ing the quantity of alcohol in the urine as a measure of al-
voholic intoxication, and chus saggested o further test:
Now, coming down to the menils of the case before this
Court, it ix proper to enquire how far those methods of ascer-
tuining whether a person w drunk and un&t to drive in con-
sequence thereof, have been satisfied in the present instance ;
The only fart emerging from the evidence is that de-
fendant™s breath smelt of drink and, according te Dr. San-
<one's ceriificate, there was a slight tremor in his  finger-
tips. With vegard to the odour of the bruath, it is no doubt
one of the sigrs of drunkenmess, for the vbvious reason that
one cennot be drenk without the ingestion of alcohelic bever-
ages. Without that, there would be other pathological con-
ditions. But, as William Brend says in his text-book on
Meduol Jurisprudence and Toxicology, page 274, 'if the
bresth smells of alcohol, it iz conclusive evidence that the
per=on cancerited has tiken alcoholic liqguor within a recent
timye. but no mare than this”. Togeiher with that symptom
there must he at least most of the other signs or symptoms
mentioned above. Now, in the case of the prezent appellant,
the docior mentions only a slight tremor of the Tfinger-tips.
This alone 45 manifestly insufficient to prove the case, when
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one considers that the ather symptoms arve fairly nwmerous
In fuct, us stated above, there ave six groups including variow:
symptonis. One alone s not suffivieni to wry that u person
1s *a affected with aleohol that; @s Brend says, ‘his judgmen:
as L doiver has hecome jmpaived’” . All the more so, wher
tm the precent ease Dr. Sansone goes on to state that the
defendent “'wav co-ordirate in his speech™, thus practically
exclod' ng the commonly accepted symptom of hesitancy  or
“hickness of speech or impaired articuiation, Tt ix true that
witnesses Montfort and Muvh gave it ax their opinion that
defendani wis the worse for drink, but it is well settled that
the question does not fall to be decided by the mere opinion
of a wihnes<, but there shonld be come indication of fact on
the Jine of the symptoms mentioned above ;

In rthe opition of this Court, therefore, the case has ne
been proved on the issre of driving whilst under the influence
of drink, The Police Serceant ncted gnite properly in hav-
ing the defendant cximnined, but the medical examination
dbes not appear, on the face of i1, to have been adequate.
Thix Court did not have the opportunity of heating Dr. San-
sone, os he is away from the Island, and neither the Prose-
cution nor the defence pressed for an adjournment until his
return.  8till, 1t would not appeav that the doctor wounld ie
any case have gone beyond his certificate. "This Court deems
it necessary to say that it wonld be very desirable if, in similar
cases, the form of medical certificate adopted by the Ministry
of Justice of Denmark, and drawn by the Danish Medico-
Fecal Comneil, be followed — this was the recommendation
of the Commitiee #fore mentioned, and the form in question
i printed m an appendix to the report. In this form there
ate eleven verv cownprehensive guestions, which the doctor
has to answer, inelnding various suggested tests, and then,
by way of conclusion, the doctor has to answer three further -
aquestions,  Any ~uch certifiente would, no doubt, be of in-
vitlhable help to the administration of justice, removing on
the one hind the possibility of a person who has had a few
drinks. buf is not drrnk, from heing convicted of a charge
of that natmre, and on the other hand punishing those ir-
responsible persons who take to the voad in anch a state of
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mkeniess as to be a positive danger to the life and limb
pedestriuns znd to other vehicles ;

With regard to the pmnshulem inflicted on the defend-

t by the st Cou: t, the exciusion of the charge of driv-
¢ whixi under tiw influence of drink must opern.tre 88 A
taation....... .

l'm the ufore Loing recesons;

“I'his Couri dhpU\f‘\ of this appeal as follows;

Allows the plea in the vepse of declaring the defendent
t vnilty of 1the charge of Jriving whilst under the influence
driuk, amd aeqgoits him thereof ;

CReduces the fine from a Ane (nuita) of £5 to a fine
inmenda) of £3. peyvable within two days:

Reduves the period of susperwsion of the driving licence
am three months 1o cight days;

A copy of this judgment is to be forwarded to the Hon-
wable the Minisier for Justice for any action which he
Wt consider p oper to tuke in connection with the sug-
«tions contained in the judgment.
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